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MR. SIGALL: Wl conme back to the O phan
Wor ks Roundt abl es Proj ect.

This is Topic 3 in the norning. This is
the topic of "Reclaimng O phan Wrks," or what is
done when a copyright owner resurfaces and seeks to
enforce their rights in their copyright against an
or phan wor k user.

Let's go around and i ntroduce everyone on
the panel again. W have sone new faces, | think
And so everyone knows who's participating in this
panel .

|"mJule Sigall, associated registrar for
policy and international affairs at the Copyright
Ofice.

MS. PETERS. Maybeth Peters. Registrar of
copyri ghts.

MR. KASUNI C. Rob Kausuni c, pri nci pa
| egal adviser to the Copyright Ofice.

MR TAFT: M chael Taft, archivist of folk
culture, Anerican Folklife Center, Li brary of
Congr ess.

MR. SPRI GVAN:. Chris Sprignman, University

of Virginia School of Law, on behalf of Creative
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MR ADLER: Allan Adler, on behalf of the
Associ ati on of American Publishers.

MR. ROSENTHAL: Jay Rosenthal with the
Recording Artists Coalition.

MR. SLEVEN: Paul Sl even, Health Spring
Publ i shers.

M5. MJRRAY: Kay Miurray, the Authors
Gui | d.

MR METALI TZ: Steve Metalitz, Smith &
Metalitz, for the Recording Industry Association of
Aneri ca.

M5. URBAN: Jennifer Urban from USC Law
School . I'm here on behalf of the Association of
| ndependent Vi deo and Fil mmakers today.

MR HOLLAND: | amBrad Holland. |'man
artist, and 1I'm here on behalf of five different
artists' groups.

MR. KUPFERSCHM D:. Keith Kupferschnmdw th
the Software and Information |Industry Associ ati on.

MR. OQAKLEY: Bob CGakley, I'mthe head of
the law library at Georgetown, and |I'mhere on behal f
of five major |ibrary associations.

MR. CUNARD: Jeffrey Cunard, representing

the Coll ege Art Associ ation.
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6
MS. SHAFTER: Lisa Shaftel from the

Graphic Artists QGuild.

MR. ATTAVAY: Fritz Attaway representing
the Motion Picture Association of Anmerica.

MR.  SKELTON: Matt Skelton, attorney
advi ser at the Copyright Ofice.

MR, METZCER: Aiver Metzger, Copyright
Ofice.

MR. SIGALL: Okay, Matt is going to get us
started with an introduction to this topic and the
openi ng questi on.

MR. SKELTON: As Jule said, this is Topic
3: Reclaimng O phan Wrks.

As we've done with the prior topics, we
woul d al so like you to limt your discussion and your
comments here just to the topic of reclaimng orphan
wor ks.

However there may be particularly wth
this topic a great deal of overlap with the prior
di scussi ons. You my need to refer to the
consequences of an orphan work designation in tal king
about the tradeoffs that should result for the
copyright owner should they resurface.

So if you do need to refer to a prior

topic of discussion, just please renmnd us what

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7

assunptions you're working from or what your
organi zation's position was iif you advocated a
[imtation on renmedi es approach. Just remind us if
you were favoring a cap on danmges, or reasonable
royalty and so forth.

| think at least informally here in the
of fice as we've been trying to approach the topic of
recl ai m ng or phan wor ks by resurfaci ng copyri ght owner
we've tried to think very practically about the
ci rcunstances in which it woul d happen.

And | think it bears repeating that if
we' ve done our work properly with the prior two topics
of identifying orphan works, a resurfacing copyright
owner woul d be an extrenely rare circunstance. But at
the same tine, it still m ght happen, and we shoul d be
prepared to think about the consequences.

Thi nki ng practically about howthat m ght

happen, we identified several subtopics that we'd |ike

to address. And we listed those in the notice of
roundt ables, but 1'Il just repeat thembriefly here.
First t he consequences of owner

reappearance during various stages of preparation and
expl oitati on of an orphan work.
The burdens of proof in litigation, such

as whet her, as stated i n sone proposal s, the copyri ght
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owner woul d bear the burden of proving that a search
was unreasonabl e, versus ot her proposal s that suggest
t he burden of proof m ght be better borne by the user.

The availability or wunavailability of
statutory danages and attorneys' fees.

And |l astly, rights in derivative works, or
transformative uses, based on an orphan worKk.

I'd like to start off with a question
related to topic A the consequences of owner
reappear ance, and specifically addressing the extent
to whi ch preexisting uses, or works that are conpl et ed
and being exploited should be allowed to continue,
shoul d an owner reappear.

There appears to be sone consensus in the
witten comments that a work based on an orphan work
shoul d be allowed to continue. And | would just like
to ask if anyone would like to contradict that.

Is that a circunmstance in which an
i njunctive remedy agai nst ongoi ng use of an orphaned
wor k shoul d be avail abl e?

M5. MURRAY: Yes, the Authors @Quild's
position is that in nost cases an i njunction shoul d be
allowed if a diligent search was undertaken and then
a rights hol der reappears.

But there are certain circunstances, and
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| think the representative from Googl e yesterday, who
is not here today, alluded to that.

We are concerned about the situation in
which a digital archive copy of a book or other
product is made and released to the public, or made
avai l able to the public.

And if an owner energes after that is
done, we think then, that's a situation where
basically there will be no further nmarket for the
wor K.

Paul can probably back ne up, but if a
book is conpletely available online, a publisher is
probably not going to do another - is not going to
publish it again.

So we think in those circunstances, where
there is no neani ngful conpensation either.

And by the way, we favor a reasonable
license fee and not a cap.

But in that situation, there is no noney
comi ng fromthat now. There is no market for it. So
inthose kinds of situations, to prevent an injustice,
we think that there should be the opportunity to ask
for - or to get an injunction to stop the use.

M5. SHAFTEL: In the case of visua

i mges, whether it's photographs or an illustration,
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t hose are often used, incorporated in other works such
as a website or other publication as literally to
illustrate a point or an event.

And it is certainly not unlikely that a
user m ght take an orphan work, an orphanillustration
or photograph, to use in another work that would be
sonmething either of a political nature, or social or
religious nature, that the creator mght not agree
with or would find objectionable for any nunber of
reasons.

And in that sense, certainly the creator
of a visual work should be allowed injunctive reli ef
to prevent their inmage frombeing used in association
wi th sonmeone else's work that they personally woul d
not support or find objectionable.

MR. ATTAVAY: | basically have the sane
t hought that Lisa just expressed.

Let me ask you a question: Are we talking
here only about injunctive relief to enforce rights
under the copyright [aw which | think we woul d agree
with.

But speaki ng on behal f of our friends at
the guilds, |I certainly believe that artists should
have the right to injunctive relief for violations of

t he Lanham Act or any state statutes providing noral -
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type rights.

MR.  SI GALL: Vell, to answer your
guestion, we've only consider this in the context of
t he copyright | aw and changes to the copyright |aw.

So | believe that, at l|least for today's
pur poses, that's the purpose of this discussion.

MR. ROSENTHAL: To anplify those remarks,
and | do agree with them | think that while the
circunstances may be limted, there are certainly
times when artists are put in a position where their
use of certain works are offensive.

And this is why in contractua
negotiations, if there are any rights that are
retained by artists, it's to approve uses in areas
that mght be offensive, whether it's pornographic
wor ks, whether it's endorsing certain products, which
really kind of brings in the Lanham Act, whether
you' re endorsing sonething or not.

But it's hard to separate the two. If you
have a SAM (phonetic) recording by an artist used in
a comercial without their authority, it may trigger
t he Lanham Act, but we're still dealing with an orphan
wor k scenari o.

So there certainly are situations where an

artist may not want their works to be used in a
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certain way, and in those situations, | think,
injunctive relief should be available to them

MR. SLEVEN. As a book publisher, let ne
speak out in favor of objectionabl e works.

| feel strongly that as a nmatter of
copyright, copyright is not addressing the Lanham Act
i ssues, the various other issues that mght cause
people to object to the use of their works in anot her
work and might or mght not give them a cause of
action, arising from them a |lot of guot e
obj ecti onabl e uses are going to be soci ally benefi ci al
ones.

| f for exanple you have two sides of a
heat ed debate - | think abortion cones to mnd as the
nost heated - and sonebody wants to do a book taking
a right to l|ife position and feature materials
promul gated by the other side as part of their
exploration of where the other side is comng from -
and you could reverse the sides and nmke the sane
argurment - that's sonething that copyright | aw should
not stand in the way of.

If it's borderline fair use, it may or may
not be depending on the four factors, but it's | think
the |east candidate for special negative treatnent

under an orphan wor ks provi sion.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13
MR. SPRI GVAN: | would echo that. W have

t he Lanham Act, and Passing Of Law. W have state
defamati on | aw which will address sone uses.

| would see any way of giving artists a
veto, a kind of ideological veto, over use of their
works. That could be cabined to instances where a
veto woul d be accept abl e.

| wouldn't even know what that category
woul d be. So | think we have law to take care of
that, and developing that Ilaw is a separate
di scussi on.

MR. METALITZ: | would agree with a | ot of
what Kay - the general approach that Kay had outl i ned,
but | just wanted to actually picking up on what Matt
said at the outset, | just want to enphasize how
difficult it isto segregate this issue and | ook at it
in isolation from some of the issues we discussed
yest er day.

For exanpl e, defining what due diligence
is. Due diligence, if you were able to identify and
| ocate the copyright owner, but you sinply get no
answer when you ask for a license, and if the only
remedy that you have is a nomnal sumand a cap such
as in the proposals we tal ked about yesterday, then

you can easily see a situation with a copyri ght owner
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for failing to answer two or three letters perhaps, is
left with no renmedy at |aw, no danmage renedy, and if
they al so have no injunctive renedy, it's hard to -
and of course if the use that's nade of the orphan
wor k may be an extrenely val uabl e comrerci al use, it's
hard to see any equity in that situation, the
copyright owner, they are basically penalized for not
answering their mail, and in a totally confiscatory
way.

So in that sense |I'mnot sure you should
rule out injunctive relief in some circunstances.

On the other hand, if you have a nore
realistic due diligence standard, and if you actually
provi de this reasonable |icense or fee renedy, then |
think the balance of equity goes much nore in the
direction of being extrenmely reluctant to issues
i njunctions agai nst ongoi ng uses such as this.

And again, at |east the copyright owner
has sone renedy and sone reconpense for this
unaut hori zed use. And again, it mght be a very
commercially valuable use that's being nade of the
wor K.

M5. URBAN: | amgoi ng to second what Paul
said on behalf of for exanple the docunentary

fil maker who may be telling a story that not everyone
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wants to hear, but is a very inportant story.

And havi ng t hat docunentary fil nmmaker have
to pull the filmoff the shelves and out of public
debate because soneone surfaces and is offended
strikes nme as the kind of policy we wouldn't want to
pronul gate here today.

However, | would like to point out, as
everyone el se says, we are prefacing this on a robust
definition of an orphan work, and having identified
orphan works in a neaningful way to begin wth.

I n addition, Kay's comments were directed
t owards archival use and ot her kinds of uses where it
may not be as damamging to renove the work from the
dat abase or whatever it mght be. So it could be that
this is a solution that wll be different for
di fferent kinds of works.

But for transformative works, such as
films and books, we feel strongly that allow ng for
injunctive relief is sonething that shoul d be t hought
t hrough very carefully if at all

MR ADLER W so far | think have been
fairly wlling to stand clear of any kind of
categorical rules in this, which I think is a wse
approach to take.

But one of the things that we've talked
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about wthin the publishing industry which is
particularly relevant to us, and | think is relevant
tothis issue, is, at | east as a consideration in any
case, is whether we're tal king about an orphan work
t hat has been enbedded as part of another work where
it my in fact be a relatively mnor or even
i ncidental part of the work as a whol e, as conpared to
when we're tal king about the orphaned work itself
being used in a significant economic way in its
entirety.

When you tal k about republishing a work
for exanple in its entirety, it's a very different
situation. There nmay be different equities in terms
of other kinds of renedies that one woul d consi der as
appropri at e.

Clearly in the situation where you're
tal king about the orphaned work being enbedded,
particularly where it's arelatively mnor part of the
new work, we would argue that the equities weigh
agai nst, in nost cases, injunctive, relief, and that

anot her formof relief would probably be nore suited.

M5. MURRAY: | think that if you don't do
something to |limt the availability of injunctive

relief, then requiring whether it's a reasonable
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license fee, or a statutory cap, would really be
rendered neaningl ess, obviously, because sonebody
could stop the use and hold up the user for whatever
anount of noney that they want ed.

As well, | think that if you allow for an
exception to be made for an artist or a copyright
owner who is offended by the use being nmade, you're
really going to swallow the rule.

MR. HOLLAND: |f copyright gives artists
the exclusive right to how their work is used, then
it's hard to see how they don't have an ideol ogica
vet o over how someone el se uses their work.

Particularly if their work is being used
because they can't be found, or because sonebody
hasn't found them \Which nay not be exactly the same
t hi ngs.

And second, insofar as renedies in court,
Vic Perlman pointed out yesterday what nost artists
know, that while you may have any nunber of renedies
in court, you also need the resources to stay in
court, often against entities with infinitely nore
resources and nore tinme at their disposal than any
artist or group of artists will have.

And so giving them any kind - naking the

- making the situation turn on one's ability to sue in
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court is just not realistic for nost artists.

MR. KUPFERSCHM D: Let ne touch upon a few
of the issues that have been tal ked about so far.
One, first off, | guess with regard to of fensi ve uses,
| consider that to be sort of a noni ssue here, because
it is actionable wunder other provisions of the
trademark | aw and fair conpetition, LanhamAct, things
like that.

And | think it needs to be nmade cl ear that
what ever we do here, obviously, under copyright |aw,
doesn't affect those other | aws.

To a | arge extent, whet her there can be an
injunction or not, | think to decide that you' d have
to take a look at | guess what the results of the
first two sessions were, the nost inportant of course
bei ng whether there is a cap, or whether this is a
reasonabl e royalty type approach.

Having said that, | just want to mmnc
Al an's comments about, | think there could very well
be a different type of standard where you' ve got a
work that is enbedded i n anot her work, an orphan work
which is enbedded in another work, in which case |
can't see a situation where there should be an
injunction that's all owabl e, where you' ve got a work

that is wholly enconpassed, it's an orphan work that
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you're distributing, inthat case naybe there nm ght be
a situation, for instance the situation that Kay had
nmenti oned, where you're usurping the market, you're
not giving the copyright owner any chance to recoup
any funds, because you're using up that entire market,
well then maybe in that type of situation an
i njunction ought to be consi dered.

But then we have to | ook at the backdrop,
| ook at all the other - sort of the foundation of the
rest of the limtation that will be decided on the
ot her issues that we discussed on the previous days.

MR. CUNARD: | findit hard to i magi ne the
ci rcunstances in which allowi ng for injunctive reli ef
woul d further the purposes of what we're trying to
acconpl i sh here.

As several peopl e have suggested, the way
in which the orphan works statute m ght play out is
that people in fact do a reasonable due diligence
search; they would go to the gatekeeper, they would
explain to the gatekeeping | fall wthin this
statutory provision. 1've done everything | can.
cannot identify, cannot find, the copyright owner.

And the gatekeeper says, well, what
happens if the copyright owner does energe? Wll,

they'd get injunctive relief.
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Vell, then how are we any better off
except with respect to a limtation on nonetary

remedi es than we are today?

Inevitably what wll happen is, the
gat ekeeper will have to say, well, is ny use actually
a fair wuse? And then that takes wus to the

uncertainties which the Copyright Ofice had so
el oquently described in the noti ce.

So I'm not actually sure we would
acconmplish very nmuch by providing for injunctive
relief.

|"malsointrigued by the idea that there
is a difference between the use of a work that is
enbedded in another work, or the use of the work in
sorme ot her fashion. | nean certainly with respect to
vi sual inages and photographs, the entirety of a work
is often use, and the entirety of the work may be used
apart froma book about the work.

But even with respect to nonvi sual i mages,
| can imgine finding essentially an anonynous
manuscri pt in soneone's attic, doing everything | can
to track down the author of the nmanuscript, | decide
to republish the manuscript, or | decide to turn it
into a play.

And why there should be a difference
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between that kind of a use, and the use of a visual
image, in an art historical book doesn't strike me
i mredi ately.

MR. SLEVEN: A coupl e of points about the
interplay on injunction and danmages. AAP and |
personally favor elimnation of the right to an
injunction, and a full market licensing fee is the
owner cones forward.

And | think | would agree with Steve that
those two are a pair. It's hardto tell an owner that
they get a $100 licensing fee and no right to an
i njunction.

But | think the idea of an orphan work
statute is to nake the works useable. And for us, and
a lot of others, | think the right of an injunction
woul d make orphan works not useable as a practica
matter.

And to respond to what Kay said at the
out set about usurping the market, | would think that
a market-licensing fee would neasure the degree of
usurpation. It's not going to be 100 or zero. |It's
going to be 90 or 80 or 70.

Most authors give their publishers
el ectronic rights. Cccasionally an author wll

reserve the right to put the book on the web him or
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hersel f, and that nay affect the deal. But there are
cases where publishers don't refuse to publish under
t hose circunst ances.

Let ne throw out an idea about dealing
with this injunction issue. When the rights owner
conmes forward that would be entitled to a full narket
licensing fee for the use, the user mght then be
given a choice. Take it down, accept an injunction,
and pay a market licensing fee only for the use to
date, or decline to accept an injunction but be
responsible to pay a market licensing fee for the
ongoi ng, for the continuation of the orphan use.

And that choice mght better divide the
i ssue that statutory |anguage can between uses that
are separate and apart and easily pulled down, as
Google's attorney said theirs were, and uses that are
enbedded and not <ceaseable wthout harmng a
subsequent wor K.

MR. ADLER: | just wanted to add in
response to Jeff's coments that injunctive relief of
course is an equitable doctrine, where when a court
considering a request for an injunction is going to
see where not only the nerits lie in terns of one's
| egal position but also in particular is goingto make

an assessnent of where the hardships would lie with
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respect to whether an injunction issues or it doesn't.

The point about the nmaterial being
enbedded, versus material that is used on a stand-
al one basis is that I would think in al nost any case
where the material is enbedded as a | arger work, the
hardship calculation is going to work against the
i ssuance of an injunction.

And the point is, in considering this as
a general franmework, whether you really want to | eave
that in each instance up to the court to have to
deci de, or whether the rules that we're tal ki ng about
should nmke a general st at enent about t hat
consi der at i on.

The other thing | wanted to just nmention
inresponse to this question about of fensive materi al,
and whet her or not injunction should be avail able on
that basis, | had nentioned agai n yesterday that when
we defined in our coments what we thought an orphan
work was, in addition to tal king about the situation
of the inability to |locate or identify the copyright
owner, we also talked about the fact that in that
i nstance the user wants to make use of the work that
woul d not be the subject of a limtation provided by
copyright law with respect to the rights of the

copyright owner, whether it's fair use or some other
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exenption under the | aw.

One of the questions, the reason we
nmentioned that was because if in fact sonebody is
maki ng use of the work under fair use doctrine, or
under one of those limtations, we don't believe that
it should be considered within the orphan works
rubric, because at that point it really isn't a
guestion of whether or not you could identify the
copyright owner and locate them to ask for prior
perm ssion, because you wouldn't ask for prior
per m ssi on under any circunstances.

When you're talking here about the
situation where the copyright owner energes, | guess
the difficulty is in sort of framing the issue in
terns of whether the first tinme the fair use issue
would arise is in response to the energence of the
copyright owner, or whether it's reasonable to say
whet her or not a person's use of the orphaned work
foll owi ng an unsuccessful but reasonable search for
the copyright owner would ordinarily involve a
decl aration of some sort, or not a declaration since
we were not in favor of statements of intent to use,
but an understanding on the part of the user that if
their purpose is to use it, and they believe that

would be wthin fair use, whether in fact the
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subsequent energence of the copyright owner i s subject
to the same kinds of |limtations that we woul d apply
to renmedi es when we're not dealing with the situation
of a use that is subject tolinmtations of the rights
of the copyright owner under the |aw.

M5. MJURRAY: Just quickly in response to
something that Paul said. | just wanted to clarify
that our view on this allowing for remaining ability
to get injunctive relief is only in those situations
where there i s no reasonabl e |license fee. It would be
a nomnal fee or no fee at all.

And the Google or any digital archive is
an exanpl e of that.

MR OAKLEY: Thanks. One of the reasons
why we're engaged in this discussion is, we have sone
goal of trying to make these works nore avail abl e t han
t hey have been in the past; to be able to nake use of
t hese works whi ch have seem ngly been abandoned.

So we have a user, and they take advant age
of what ever schenme we put into place here, and t hey do
everything they can - this is the due diligence that
Steve was tal ki ng about.

So they've done everything they can to
assure thenselves that the copyright owner can't be

f ound.
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After that - and |' msurprised this hasn't
come up here - the user is going to be making somne
kind of fairly significant investnent in whatever it
is they want to do.

If it's a library they are likely to be
preserving it in some fashion. If it's a book
publ i sher, they're likely to be incorporating it into
a new book, or republishing the book, or some such
t hi ng.

If it's a novie naker, they my be
i nvesting big bucks in turning it into a novie.

And in case there is reliance on the
scheme we put into place, and investnent going
forward, to either allowinjunctive relief or at | east
in the case of libraries, the market approach, is to
make that kind of neaningless and sort of defeat the
whol e purpose of what we're about here.

So that's why we conme down in favor of no
injunction, and the cap on the renedies.

MR. CUNARD: Just for 30 seconds.

| agree with what Bob has said, but Allan
has, as always, nmde ne think harder about this
position on injunction.

| had been assuming that you were

referring to injunctive relief as we currently
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contenplate it under the copyright Jlaw, which
basically presunes that soneone is entitled to an
injunction if the work is infringing.

Here, since this isn't going to be fair
use, for the reasons | think we agreed, basically the
copyright owner would conme forward and say, the work
is infringing. There is no fair use defense. | f
there is a fair-use defense, the wrk isn't
i nfringing, sothis whole issue doesn't really energe.

In which case, | think it is nore likely
than not in those circunstances that the judge would
under current copyright |aw issue an injunction.

MR, SI GALL: Just toclarify, not limting
it to the comon |aw of injunctions, or copyright.
There are exanples in the copyright act, in the ISP
liability provisions for exanple, where the statute
has sort of readjusted or provided additional factors
for a court to consider in whether or not to i npose an
i njunction or not.

So | think we can think broadly here if we
need to to determne whether the scope of the
i njunction, or what factors the court has to consider
in doing it.

But soit's that we should try to thinif

there are ways to adjust whatever the conmon lawis on
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that to address the circunstance.

MR.  HOLLAND: I'd like to make the
observation that sonme of the sane peopl e who yest erday
were determ ning that orphaned works were worthl ess,
and that artists would be happy to see them wused in
some way, and should be gratified to see them used,
are now maki ng the argunent that if the artist is not
happy to see them used, they should have nothing to
say about it and no renmedies in court.

And while | know we're supposed to take a
studied approach to all this, | want to make it
personal for a minute. Because | don't think anyone
here wunderstands - well maybe some do - what a
situation an individual artist is up against in a
society in which alnost all the values are speed
popul arity, ratings, econony, where you'reisolatedin
a society with no real safety net, trying to create
something in a society in which people often don't
care, and in which a bunch of lawers can sit in a
room and talk about how their work is probably
wort hl ess except in sone sort of spiritual sense, that
they are supposed to be gratified if they see their
wor k used.

The reality is that it takes a great deal

of conmitment to produce sonething that is personal

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

that's creative; that's inmaginative; that begins
originally not with sonmething that you downl oad off
the Internet, but which you start with this and with
this, with a blank piece of paper and a pencil, or
somet hing, an inplenment of sone sort, and sonething
that cones out of your head, that cones out of your
experience, that cones out of your psychol ogy, vision
even, in sone cases.

And then put it out into a world in which,
often to produce a work, you are forced to sign your
wor k away under work for hire agreenents. This goes
back before the 1978 law, and it extends now into the
future, wth corporations |ike Conde Nast which
require that if you want to do a spot illustration for
a magazi ne, you have to sign all of your rights away
forever and in perpetuity for all media now known or
yet to be invented throughout the universe,
prospectively and retroactively, for any publication
that they nmay buy.

What do you do? Sonebody just out of art
school who knows not hi ng about this, who knows not hi ng
about the copyright act, who knows nothi ng about the
TRI PS agreenent, who knows not hi ng abou8t W PO or any
of the rest of this stuff, will sign his rights away

for the rest of his life for any publication that
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Conde Nast may ever buy.

And it doesn't do any good to be told in
a room soneplace with a lot of attorneys and
adm nistrators that they nmay have injunctive relief,
or that they may have recourse in the courts.

Cynt hi a Turner who has been here with ne
has been with a nunber of defendants in a nedica
illustration infringenment case, they've been in court
for seven years. They' ve been through several
| awyers, one of whom has died, several of whom have
just given up on the case | guess. And they can stay
incourt forever, and they will end up probably I osing
their rights.

The only agreenent they've got so far is
the publisher will let themwork again if they wll
agree to give up all the rest of their rights for any
publications that they do for themin the future.

So for soneone to say that, yes, if you
give ne nore mnute, | apologize, if you give nme one
nore m nute.

Yest erday, Jeffrey, you made the coment
that we had all cone down here to tal k about orphaned
works. And here were all these rights hol ders, these
prof essional artists sitting at the table. And where

were the bati k makers, and where were the Yiddi sh fol k
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singers, and so on?

But I woul d have to venture t he guess t hat
t he bati k nmakers have nore in common with a commerci al
illustrator who has to do a job for Tine magazi ne on
a 24-hour deadline than either the batik maker or the
illustrator has in conmon with all those people who
would Iike to use their work for little or no noney,
or who woul d even go so far as to say that the work is
wort hl ess, or that perhaps |ike opera, it should be
subsi di zed, which is the sane argunent one coul d have
made 150 years ago about Stephen Foster who had to
sell all of his rights to his work.

One could make the argunent that if the
aut hor of "Beautiful Dreaner” couldn't nake a |iving,
then the work was worthless. Yet of course if ASCAP
had been around, Stephen Foster woul d probably have
survived to produce nore songs.

The i dea t hat what ever schenme we - | don't
know about we, because | won't be part of this - but
what ever schene the Copyright Ofice puts in place
will satisfy any nunber of parties. But it still
won't solve the basic problem that artists have in
this society.

So to just say that they have injunctive

relief somewhere down the Iine, that they should have
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no say in howtheir work i s used, does a disserviceto
artists who are already having a hard enough tine to
find their way in an extrenely comrercial society.

|"'m sorry, | just wanted to make that
personal for a mnute, if you'll forgive ne.

MR Sl GALL: Li sa.

M5. SHAFTEL: To touch on sonething that
Vi c Perl man nentioned yesterday, thereis a premse in
this room that all copyrighted works should be
permtted to be used; all orphaned works should
automatically be permtted to be used, because there
possibly is no |ocatable copyright holder who woul d
deny usage, and we've already discussed yesterday a
nunber of reasons why the creator m ght not want them
to be used.

There is also a | oss of distinction, as
brought up yesterday, between a one-ti ne nonconmerci al
use, for exanple a Ilibrary, an archive or
preservationi st, and a comrercial use.

As it is, today, certainly in the United
St at es and around the worl d, copyright infringenment is
ranmpant, of visual images, of recorded nusic, of
notion pictures. Known copyrighted work is being
infringed at a rapid pace by dubbing, digital nedia,

t hrough the Internet.
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And despite a nunber of very public
| awsuits, the public still believes that anything
posted on the Internet is public domain; that any book
that'sinalibrary is public donmain; that if they buy
a book or if they buy a CD or DVD, or they buy a
poster, that sonehow that because they own that
physi cal copy of that copyrighted work that they al so
own the copyright, and that they can reproduce it at
will.

So as we are right now, and we're talking
about whether or not the creator should have the
right, an injunctive right to stop duplication or
usage of their work, the Anerican public, and nost of
the people in the world, are ranmpantly infringing on
known copyrighted work as it is.

To give an exanple of what is copyright
i nfri ngement but what can happen to an orphan work, in
a parallel situation of a work that is protected,
there was an illustrator in Canada who created an
illustration of Saddam Hussein a number of years ago
for an editorial article. And there basically is no
copyright lawinlraqg, or if thereis, he didn't care.

And somreone in his crew poi nted out to him
over the Internet this illustrator's portrait of

hinmself on the illustrator's portfolio website, and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

Saddam Hussein liked it so nmuch that he ordered this
printed on the cover of his biography.

And the illustrator obviously would not
have approved his illustration being used for this
pur pose, regardl ess of how nuch Saddam Hussei n woul d
have been willing to pay him He would not have
want ed this used.

And this was an illustrator who is known
and easily | ocatabl e.

Vel l, and we are al so operating under the
presunption that none of the authors or copyright
hol ders or an orphaned work woul d ever cone forward.

Most vi sual works do not have the nane of
the creator on them whether it's an illustration or
a phot ograph, either because the creator doesn't want
to put their nanme onit, or in nost cases, the clients
request that their names not be on it. This is very
typical for nost illustration, that the clients
request their nane not be on it.

There are gazillions of visual imges out
there that have been created very recently where the
phot ographer or the artist is alive and well, and
their nane is not on their work.

How could a user possibly identify that

imge and find the creator? |It's very possible that
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the creator could see their imge used in another
pur pose. Maybe, in npost cases they woul dn't object to
a nonconmerci al use such as a library or an archive,
but they would object to a conmercial use.

It's not just about that they would say,
automatically say okay if they would get paid for it.
Maybe they woul d object toit, and they are alive and
well, and they don't know that sonebody is using it
until they actually see it out there.

MR. SPRIGVAN: So | can i magi ne two ki nds
of injunctions, and | wonder if it mght focus the
di scussion a little bit to distinguish between them

You have an injunction that | could
i mgi ne against users once a work that was once
orphaned is renoved from orphan status by the author
identifying himor herself.

So we didn't discuss this at any length in
our proposal, but | can imagine, under a registry
approach, or a reasonable efforts approach, steps an
aut hor could take to nmake sure that the author was
known to the public, either formal steps or inform
steps, but a work that was once orphaned could be
reclaimed in a sense.

If a reclamation takes place, and again,

| think registration would be a very clear way of
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recl ai m ng, under a reasonable efforts approach. W
could tal k about what the criteria would be.

But if a reclamation did take place, and
| could imagine injunctive relief against use that
occurs after the orphan status ends.

So that's one kind of injunction. And I
don't think I have any fundanental objection to that
if the conditions for that applying are properly
def i ned.

The ot her kind of injunction, whichis the
one | think we were tal king about, is the injunction
t hat woul d occur agai nst use that commenced while the
wor k was or phaned under whatever standard is decided
for orphan works.

| don't -1 think if we are |ooking for
certainty, an injunction, as Jeff said and | agree,
basically destroys certainty. It would prevent any
significant i nvestnment fromtaking place in the use of
or phaned works, either in their distribution or their
use in second-stage creation, which would basically
t ake away any benefit fromthe orphan works regine.

The other point that | think is worth
making at this point is, we have in copyright |aw,
built into copyright |law, a nechani sm through which

people now, in current copyright |aw, through which
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peopl e can prevent in nost cases their works from
falling into a category of orphaned works, and that is
the voluntary registry that we have in the Codbury
(phonetic) | aw.

You know artists certainly have rights
under the Codbury | aw. Maybe it al so makes some sense
to tal k about responsibilities. And if you want to
have the full panoply of renedies that the copyright
law already allows including statutory damages,
registration is a good way to do it.

So to the extent that we incent
registration in the voluntary system through an
or phan works regine, that is also a very good result.

MR CARSON Let nme try to get sone
reaction to something that, forgive ne if it's been
said before | wal ked in, but strikes me as an approach
that m ght do the proper kind of balancing here, and
| think balancing is what we want, and that's sort of
a hint of where |I'm going, because the |aw has sone
built-in tools that | think could already be used to
reconcile all the interests that arise in this
situation.

Most of us are |awers. Mst of us know
that in your typical copyright case if at the end of

the case the plaintiff wins, a permanent injunctionis
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virtual ly automati c.

Most of us know that at a prelimnary
injunction stage in a copyright suit, the court wll
conclude, make a prelimnary conclusion as to
i keli hood of success on the nmerits. And if a court
concludes that the plaintiff is likely to succeed on
the nerits, the court alnbst always is going to
presune irreparable harm and issue a prelimnary
i njunction.

Maybe the answer in the situation where
sonmeone has al ready conmenced use of an or phaned work
and then the copyright owner arises is that those
rules are suspended, and at both the prelinnary
i njunction stage and the permanent injunction stage,
the court borrows tools that are the general tools
courts use when they're issuing prelimnary
i njunctions anyway, which is, balance the harns. Look
at the harmto the plaintiff, ook at the harmto the
def endant . Do not presune irreparable harm to the
plaintiff in this situation.

You can take into account the concerns
that Lisa brought forward. You can take into account
t he concerns that Brad brought forward. You can take
into account the concerns that users have brought

forward about the fact that they relied on orphan
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status, and the court can then nmake a judgnent on the
particular facts on this case. | amor | amnot going
to enjoin, based on all the facts that are in front of
nme, looking at the hardship to the plaintiff by
letting the use go forward, and | ooking at the harmto
the defendant iif | enjoin the defendant from
continuing to do what the defendant has already
commenced doi ng.

Doesn't that really solve the problenf

MR. SPRIGVAN. That just replicates the
uncertainty. It makes it alittle bit nore favorable
to the defendant, but it doesn't nmake nore predictable
ei ther inmedi ately or over tinme what is actually going
t o happen.

And in terms of planning for risk, that's
not a rule; it's just a balancing test. It puts too
much wei ght on the courts.

MR. ROSENTHAL: As an academic matter,
think you're right. It does put a little bit nore
equitability, let's say, between the two.

| want to step back here for a second and
look at this - we're all |ooking at this to see
whether this is a good idea or not. You presune in
that that we're in court, that sonmebody has actually

gotten to court, and we're dealing with, is this a
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per manent injunction, do we step over certain steps
like a prelimnary to get to others. Do we take out
certain steps so it nakes it easier, or it nakes it
this and that.

I"mthinking in ternms of the unintended
consequences of all this. And while there are
wonder ful uses, and wonderful reasons why everyone is
tal ki ng about this is a good i dea to use orphan works,
| think in terms of the abuse, and what happens to an
artist in the position of having to deal with that
abuse.

And to give you a real -1ife exanple, what
if you're dealing with the estate of an old jazz
artist who actually does have the rights to the sound
recor di ngs. It has been sonehow reverted to them
either by the conpany, who was originally rel eased
them or maybe they had the rights anyway. The jazz
artist died. The wife who has the rights to this is
living out in Maryl and sonewhere. And we're dealing
with a rock producer who is |ooking to make a cheap
record.

And they think, well, the best way to make
a cheap record is to do digital sanples of things for
nothing. And they find this new systemthat's here,

cal | ed or phaned works. And because it is self serving
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for themto go forward and to make a decl aration that
t hey have, yes, used everything at their - let's just
say reasonabl eness. Let's say they have engaged in a
reasonabl e search for everything, and they have made
some kind of affidavit, and we have an or phaned wor ks
desi gnati on

And then all of a sudden they put this
sound recording, a little bit of it, in a rap record
that deals with violence against wonen, that deals
with killing cops, that deals with who knows what.

And you have sonebody, the heir, sitting
out in Mryland, not being able to be found, not
because it wasn't regi stered, because you register - -
t hat sound recording could be registered in the first
i nstance. And yet you still can't find them because
peopl e nove. This is real world.

Do you have to go back to the copyright
office now as an heir, everytime you nove, you give
t hem your new address? Let's just say you can't find
this person because they' ve noved a couple of tines,
and we're looking at a scenario of, okay, there is
some injunctive relief. That is not realistic.

The person, the heir, has to accept the
reality that sonebody has used a work without their

authority in a way that harnms the integrity - and
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maybe we're talking a little bit about noral rates
here, not |ike we have any, but at |east the concept
- that there is the integrity of the artist being
darmaged, and there's nothing to do, because they don't
have the resources to fight it in court, and they
don't have the ability to really hire an attorney
except if you goto the |awers for the arts who wll
do it for free, and all that.

It just seens to nme that - and | just want
to anplify what Brad said - in a world where artists’
rights are being eviscerated right across the board,
the unintended consequences here is just another
exanple of that. You're setting up a scenari o where,
while it's fantastic when we're dealing with nmuseuns
or we're dealing with archives, and | agree with that
intent and concept, but you're also dealing with the
conpani es that put out conpilation records wthout
authority, and they make a little bit of a search, and
then they just put it out, the rap producer, even the
novi e producer who nmakes somewhat of a hal f-hearted
sel f-serving search, and then puts some nmusic into a
novi e that may be objectionable, or whatnot, that is
just the unfortunate reality that we live in today.

| always think of the Internet in this

way. Everybody tal ked about the Internet being such
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a great thing for culture and all of this. And yet we
all know at the end of the day, who makes the nost
noney on the Internet? Pornographers and ganbling
compani es.

It's unfortunate, but it's real. | look
at this in terms of what's there for abuse, and |
think this area, which by the way, sonebody nentioned
about there are other renedies, when you' re dealing
with offensive nmaterials, certainly the LanhamAct is
other renedies. But it goes beyond that.

W're talking about here again the
integrity of the artist, and there may not be a renedy
for the Lanham Act in the scenario that | just gave,
which is a matter of personal integrity. There is no
such | aw yet.

Maybe if you can pass this with nora
rights legislation 1'd feel better. But that's not
going to happen. So | just wanted to point out the
downside to all this.

There is an ugly underbelly that could
occur w t hout sone ki nd of incentive for the potenti al
user to not use a work in a certain way. And | think
having injunctive relief sonewhere in the system has
to be there to keep everything equal where sonebody is

not going to abuse and harm soneone's integrity.
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M5. MURRAY: | think that the solution you

proposed, David, probably wouldn't do the trick. |
agree with Jay that an individual rights hol der who by
definition probably will be the energi ng rights hol der
couldn’t afford to hire a |l awer to prove irreparable

harmon those terns. So | don't think it would do the

trick.

| also want to just conment about
somet hi ng Chri st opher sai d, tal ki ng about
registration. | don't think we want to nake whet her

or not a work was originally registered, the copyright
was originally registered, a factor in determ ning
whet her a work is orphaned.

There are plenty of things that have been
registered with the office where the owner can't be
found now.

MR. ATTAWAY: You know whet her you call it
equity or fairness or as David did bal ance, |I've noted
intrying to think through these issues fromthe tine
we were drafting our corments, that quite frequently
we find those values juxtaposed against efforts of
achieving certainty.

And constantly throughout these issues, |
find that there seenms to be the need to have a

tradeof f bet ween how nuch certainty you can build into
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t he process, and whether or not the process ultimtely
is going to treat the primary stakehol ders fairly.

And so that is why | had suggested before
you came into the roomthat while we do advocate in
our comrents and have advocat ed a reasonabl e | i censi ng
fee solution that generally woul d preclude injunctive
relief, | think injunctive relief viewed as an
excepti onal remedy in this instance mght be
appropriate, but only in those cases where there
really is a hardship issue.

And the hardship issue, the one that |
illustrated, the very common one for publishers, where
the difference is that typically we will be using an
orphaned work nore than likely as part of a larger
work; it will be enbedded within that work.

So if injunctive relief goes against the
user there, it's al nost extortionate, because the | oss
in terns of the overall work is going to be so much
nore that the person is alnost going to have to cave
in.

But ny point was in saying that rather
than turn the issue over in the classical sense to
have t he court deci de hardship questions in the first
instance, | just wondered whether it would be

possi bl e, maybe even in the sectoral roundtabl es that
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Steve has tal ked about, for there to be a discussion
about whet her an analysis and criteriawith respect to
consi dering hardshi ps can just be built into the rule;
not sinply left to the question of what a court wll
do, but actually in these circunstances sonet hi ng t hat
woul d be built into the rule.

MR. SIGALL: Just so | can clarify, you
nmean the rule to determ ning what an orphan work is?
What do you nean by the rule, just so | understand?

MR.  ADLER: Wll, this rule as |
understand it is going to provide - if in fact you
were to adopt, say, the basic approach that we have
espoused which is one of limtation of renedies, it's
not going to be bound by existing traditional remnedies
under copyright law for infringement. 1It's going to
ook to provide a remedy schenme that takes into
account the overall purpose of an orphan works
process.

And | would say the sane thing wth
respect to looking at injunctive relief as the
exceptional remedy, but Ilooking at it strictly
basically in ternms of hardship criteria that we m ght
be able to build into the rul e beforehand. Simlar
inthe way that inthe ISP liability provisions of the

DMCA, that was the discussion that occurred prior to
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codi fying those consi derati ons.

MR. ATTAWAY: Just quickly to add to what
Al'lan just said. | don’t think our objective here is
certainty. |If our objective was certainty, we have
certainty now. You can't use a creative work w thout
perm ssion of the author, period.

W are trying tOo achieve equity, and
David, | think what you have proposed goes in that
direction. Is it enough? | don't know. But | think
that it isin the right direction for the same reason
that we think that there should be sone equitable
remuneration if the copyri ght owner shows up after his
wor k has been used.

It's the right thing to do.

MR METALITZ: Three conments. First, |
know we'll be getting into this later this norning,
but it is inportant to draw a distinction between the
ongoi ng uses that began while the work was in orphan
status, and the new uses that begin after the rights
hol der steps forward.

| think once the work - especially if the
use is one that is very public, that nmay increase the
chances greatly that the right holder wll step
forward. W don't know what percentage that will be,

but at least it's out there. Sonebody coul d say, hey,
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that's nmy illustration; that's nmy work.

And in that case, of course, the right
hol der has sone steps that they could take. They may
wish to register at that point, and then for any
i nfringenment that conmences after registration, they
may have enhanced renedi es.

And certainly you don't want to treat
those two situations the same. So | think when we're
tal king about restrictions on injunctive relief, |
hope we' re just tal king about it in the context of the
ongoi ng uses.

| recognize there are difficulties in
drawi ng the boundari es between ongoi ng uses and new
uses. And Paul raised sone of those yesterday. But
| think it's an inportant marker to put down.

Second, | think Jay made a very i nportant
point, although I don't agree with a |ot of what he
said. | think one of his - 1 think his approach is
right inthis sense, that we have to take i nto account
| won't say the possibility, I'd say the certainty,
that this systemwon't be abused, and t hat people will
cut corners and nake the use, cone up with sone type
of affidavit - yeah, maybe they'll get caught |ater,
but probably they won't. And we obviously can't -

there can't be any systemthat is bullet proof.
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But | think we all could cone up with a
great system hypot hesi ze how people will use it.
But | think experience teaches us, we

shoul d pl an for abuse and have sone safety val ves and
nmechani sms that respond to that.

And finally, | think Brad and Lisa very
el oquently outlined sone of the problens and
difficulties from the perspective of the individual
creator. And | take Brad's point about all the talk
about court and who has the burden of proof and what
are the renmedies is sonmewhat hypothetical in many
real -1ife situations.

And so | would again - and this cane up
very briefly yesterday - but | think we should
consi der whether there are at | east sone di sputes that
are arising out of orphan work that we should have
sonme very sinple arbitration system set up.

Nowthis is not going to cover everything,
and in a typical case, when the right holder cones
forward and wants to assert his or her rights, there
often will be a fair use claim And | don't see how
you coul d take that away fromthe courts. The courts
have to decide whether it's infringenent or not.

But there al so woul d be a nunber of cases

in which it's not really disputed that it's an
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infringenment, and the question | think in our nodel
anyway woul d be, what is the reasonable |icensing fee
t hat ought to be paid.

And | think RIAA, fromthe perspective of
a user of orphan works, as we've outlined in our
submi ssi on, we woul d support the idea of a very quick
si nmpl e procedure without all the difficulties of going
to federal court, that would allow - would arise at a
deci sion of the reasonable licensing fee is X that we
need to pay.

And | think that would certainly be
beneficial to individual rights hol ders.

Again, there are a lot of cases where this
woul dn't apply. And if there is a viable fair use
claim and so forth. But | think thereis a - it may
be somet hing to consider as an option in sone of these
cases.

MR.  SPRI GVAN: | just want to try to
sumari ze how baroque this system nay get.

So we take a reasonable efforts standard
as the first question. Wat is ny reasonabl e search?
| don't know. WMaybe courts will add sone clarity over
time; maybe they won't. Maybe |I'm going to have to
post nmy search to sonme kind of website to tell the

worl d what | did. Posting what | did makes ne ki nd of
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unconfortable, but |"mgoingto do it | guess, because
the standard requires nme to do it.

Then | make uses of the work, and | ater,
a rights holder cones forward and sues nme for a
reasonable royalty, so | have to have sone judge,
have to rely on sone judge or rmaybe sone arbitration
panel to make mar ket deci sions where a market doesn't
exist, which is what the Soviet Union used to do.
It's kind of hard to do; that's why they didn't do
very wel |

And then at the end of the day, maybe if
the conditions are right, this judge or arbitration
panel gives theman injunction thereby destroying the
val ue of investnents that m ght have made in a use.

So that's how baroque the systemcan get.

O you coul d go conpl etely the ot her way,
and nake it - you could take the QOccams Razor
approach and nake the system fornmalistic. Ei t her
you're in or you're out. Either you indicated as the
user that you want all the renedies, or you didn't.

That systemis very sinple. So soneone
said here, we're after equity. WelIl, | nean in sone
great sense we're always after equity.

But one rubric for how we think about

equity is, we think about efficiency. W think about
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what creates social welfare, and then we adjust here
and there to try to take account of equity.

Most of these orphan works, and ']l
repeat this, they are not actively nanaged properties,
because they do not earn noney for the owner. That is
why they are not actively nmanaged properti es.

For nost of these orphan works, uses that
are made of them are not depriving any current owner
of any rents. They may in fact create social welfare
t hrough a use that for sone reason or another finds a
mar ket .

If that's the social welfare we're | ooking
to create, we should be thinking about cheap ways to
create it. And if the system gets too baroque, and
like | said before, we are not opposed to a reasonabl e
efforts system that is properly constructed, but a
reasonable efforts system that al so includes
i njunctions, and does not include a cap on danages but
a market rate is not in our viewproperly constructed.

MR. SLEVEN. In tal king about injunction,

| understand where we're situated, |'m assuning -
think | said yesterday - | prefer the phrase, orphan
use. | assunme we are tal king about orphan uses.

assunme that new uses that begin after the rights

hol der has energed are outside the discussion.
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Again, there are |ine draw ng problens,
but let's | eave those aside for the noment.

So it goes without saying that after the
rights hol der has energed, any new use i s outside the
orphaned works rubric, and the full panoply of
remedi es apply.

| take David's conment to be an approach
wi t hin the orphan works rubric. |'magnostictoit in
t he ci rcunst ances where t he orphan use i s not enbedded
in another work of intellectual property.

| suggest ed one approach earlier, all ow ng
an injunction. | don't have a problem with that.
Once sonet hing i s enbedded, if you have the risk of an
injunction, you are going to mneke the system much
|l ess frequently used by those whose uses would be
enbeddi ng an orphan work in something el se, because
you put vyour entire new work at risk based on a
pot enti al equitabl e decision.

| also want to explore what the factors

woul d be. On the irreparable harmside, right now we

all assunme irreparable in a normal copyright
i njunction situation. You take that away, either
there is no harm at all, because by hypothesis the

owner is going to get paid in full by the reasonable

life market |icensing fee. However, it's inperfect,
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but assuming that is the approach adopted, that is
fair conpensati on.

O there is irreparable harmfor the sane
reason there is always irreparable harm assunmed in
copyright - paynment isn't enough. The owner has the
right to control his work. | don't know what - how a
court is going to think about that side of the
equation outside of those two - in between those two
certainties.

On the user's side, you often - when we're
tal ki ng about enbedded uses - often have the reliance
interest in current jurisprudence. Tough on the user.
Your reliance interest gets you nowhere if you relied

on an infringenent.

I f we take that away, | nean | guess | can
i mgi ne a court trying to say, well, your book was out
two years. You had a good chance at the market.
W' Il enjoin you now. It's not alot of harmto the

user.

|"m troubled by how a court is going to
wei gh that, although there are vari abl es dependi ng on
how nmuch chance to get reconpense that the user has
had. So I'"'mnot sure it's workable in the enbedded
system in the situation where an orphan work is

enbedded i n anot her work.
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| al so want to comment just separate from
this, a few people have talked about gam ng the
system or the possibility that people wll take
advantage. It nust be renenbered: anybody who does
not make a reasonable search, however defined, is
subject to suit for copyright infringement with the
full panoply of copyright renedies.

You always have that risk of a court
finding you didn't do enough. So | think any user who
is worried about an infringenent suit - there's
not hi ng you can do about the users who aren't worried
about the infringenent suits because they've got a
website in Kazakhstan. The users who are worried
about an infringenment suit are going to have to go
overboard i n being reasonable totry to find the owner
to find the injunction, to avoid the statutory
damages, maybe attorney's fees, because naybe t he work
is registered; but to avoid certainly the injunction,
which is what | worry about as a publisher, and
potentially statutory damages and attorney's fees in
additional to full actual damages.

MR. CUNARD: Just building on sonething
Paul had said, a |lot of people tal k about the system
There's actually really isn't a system \hat we're

real ly focused on i s what happens i f sonebody actual |y
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sues you in court? Are you able to interpose sone set
of facts that might limt renedies, and whether the
remedi es woul d be cap or reasonably royalty, or would
be an injunction or not aninjunction. Soit's not as
if we're tal king about getting a license by filing a
notice of intent to use or sonmething else at the
Copyright Ofice.

So |l would say to Brad and Lisa, if you're
not planning on - if you're not able to go to court
t oday, where there is a known illustrator, and a known
user who is making a blatantly infringing work, this
systemin quotes won't help you one way or another.
You're just not going to be able to go into court.
And whet her you can get an injunction, can't get an
i njunction, get a reasonable royalty or get a full set
of damages, if the fundanental problemis not being
able to go to court, this whole issue of orphaned
works is conpletely irrelevant fundanmentally to your
concerns.

You have lots of conpletely legitinate
concerns, nmaybe sone of which are addressed by Steve's
idea that there is sonme other schenme that m ght be
available to vindicate rights outside of federal
courts with respect to the use of orphaned works. But

it's kind of irrelevant to people who are not going to
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court.

And | think the second point is, related
to this, which has to do with the relationships that
Al an has identified between risk and certainty, if
you don't - the whole point of this exercise in sone
part is to give you nore certainty, particularly if
you're a noncomercial user, that you have on your
fair use.

| f you don't actually, are not going to
benefit fromgetting nore certainty and potentially a
nore limted set of renmedies, then no one is going to
essentially rely on orphan work status in picking a
work. They will sinply say, well, | won't pick that
work. | will only pick works for which | either can
certainly rely on fair use, or that are in the public
domain, or fromwhich | can get clearance.

And in those cases, again, | think
legitimate rights holders aren't very likely to pursue
soneone in court.

So | think, although it's inportant to
understand the relationship between risk and
certainty, if we'retryingto create areginme that is
nore certain today, then we should cone down on the
side of certainty rather than letting people assess

the risks as they do today.
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MR. SIGALL: | think now would be a good

time for a break. W've gone about an hour and 15
m nutes. Wiy don't we take a break until 10:30, and
t hen cone back and pick up the di scussion, finishthis
di scussion off, and then we can go on to sone other
topic areas on this issue.

Thanks.

(Whereupon at 10:17 a.m the above-
nment i oned proceedi ng went off the record, to return on
the record at 10:33 a.m)

MR. S| GALL: kay, | want to give anyone
a chance who before the break wanted to say sonet hi ng
about what we were discussing and didn't get a chance
bef ore the break.

Br ad.

MR. HOLLAND: | just wanted to foll ow up
on sonething Vic Perlman said yesterday when he said
t hat everybody in this roomis tal ki ng about sonet hi ng
el se.

| think the subject of orphan works, we
probabl y ought to be specific about what we're tal ki ng
about . If we're talking about archival works, in
legitimate archival situations, | don't think any
artist would want to interfere with legitimte

archi val functions.
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I f we're tal ki ng about direct exploitation
of the kind that Jeff was tal king about alittle while
ago, then «certainly there should be renedies
avai l abl e, whether it avails the artist to pursue
t hose renedi es or not.

And there's the third case i n whi ch orphan
wor ks are used in derivative works. And someone has
expressed a concern that the systemm ght not be used
to its fullest. And I'm not really sure why that
shoul d be a probl em

| f people don't have sufficient access to
or phaned works to use in their own derivative works,
then we'd sinply see nore original work, would we not ?
| mean wouldn't there be some incentive to force
peopl e to take a bl ank pi ece of paper and a pencil and
create sonet hi ng?

MR. SI GALL: The next issue that we'd |ike
to talk about is the question of burden, burden of
proof on - in the case where the owner comes up

One of the proposals | think from the
Copyright Clearance Initiative at Anerican University
was that the orphan work user would only have to show
the fact that they nade a search and denonstrate and
produce their efforts for making a search

But at that point the burden would shift
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to the copyright owner to prove whether that search
was reasonable or not.

And the question is, what are folks
reaction to that approach? And what would their
suggestions be if they disagree with it? But also a
br oader thought as to whet her adjusting the burdens in
t hese type - these situations could be used as a neans
to help aneliorate sone of the concerns and issues
t hat people raised before the break this norning.

Solet's spend alittle bit of tine onthe
burdens of proof issue, and what people think about
t hat issue.

MR. TAFT: This goes back to yesterday's
di scussion. But if we had good guidelines to begin
with as to what a diligent search was, then | think
that perhaps the user supplying evidence of using
those criteria, using those guidelines, would be a big
help toward establishing, yes, this is a diligent
sear ch.

MR. ADLER: W have responded i n our reply
coorments to the CCI proposal, which we viewed as
splitting the burdeninternms of initially placingthe
factual burden on the user to denonstrate what steps
were taken. But then their proposal shifted back to

t he copyright owner the burden of argui ng whether or
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not those steps net the reasonabl eness standard under
the | aw

And t he concern that we had about that, we
think basically that both burdens should be on the
user. O herwi se what you has is a situation where the
factual account of what was done is al nbost going to
establish a legal presunption that the search is
reasonabl e, because the burden then is on t he energent
copyright owner to argue that those steps were not.

And under the circunstances - and again,
t hi s does assune that there i s adequat e gui dance, that
we have really done a good job in getting this
threshold step in this entire orphan works process
right, which | think is the nobst inportant step
involved - we took the position that the burdens
really shouldn't be separated; that they're really
related in an i nportant way; that the user shoul d have
to come forward in naking the argunent.

MR. CUNARD: | think tothink that thisis
nore of an academ c issue than one that would really
pose an issue in real litigation. Wat would really
happen i s that the user woul d say, you're suing ne for
i nfringenment, and your renedies are |linmted, because
here is what |'ve done.

And of course | have to i nvoke this orphan
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wor ks provision that says the renedies are limted
where what |'ve done is reasonable.

I nevitably, the plaintiff is goingto have
to come back and say, what you've done is
unreasonable, | think, and then the - in the reply
bri ef, defendant would say, no, not true. And there
woul d be a factual dispute, and the notion for sumary
j udgnment woul dn't be granted. And so you'd be at
trial and people would be producing evidence as to
whet her or not what the defendant had done was or
wasn't reasonable. And a judge would ultinately nake
a determnation as to whether what was done was
reasonabl e.

| mean | think it's inportant perhaps to
get it perfectly clear in the statute, although we
tend not to focus on sort of allocating burdens of
proof in the statutory | anguage as such. But | think
inthe real world both sides will have sonme burden of
provi ng either reasonabl eness or unreasonabl eness as
t he case may be.

M5. URBAN. W agreed with Jeff in that
proposal, and our proposal on this, after thinking
about it.

And again it cane down to our attenpt to

front load the certainty issue alittle bit, put sone
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serious burdens on the user to really do a robust
search, and do everything they can, and possi bly have
that buttressed by sone guidelines to help them nmake
a robust search

And we talked about all of these
registries, and boot strapping possibilities for
gi vi ng owners every opportunity to be found, and users
every opportunity to find them

And then trying to offset that by letting
the user know that going into court they would have
some kind of a presunption

| agree with Jeff that practically
speaking they are going to have to argue for
reasonabl eness, and the copyright holder is going to
have to argue for unreasonabl eness, if they think so.
But | actually think that the risk here for a
situation such as Dave brought up before the break
isn't probably practically as great as sonme m ght
worry, because it seens clear to nme that anytine a
user has done a sham search, or anytinme a user has
engaged in bad faith, that a court would find that
t hat woul d be unreasonabl e.

And perhaps we just <can't, in this
process, get anything nore set than that.

MR. METALITZ: Yes, a couple of points,
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first just responding to what Jennifer said.

One problemthat we had with the way this
was fornulated by the CClI proposal and sonme of the
others was that it seemed to distinguish between
reasonabl e searches and sham or pretextual searches
that are carried out in bad faith.

And it seens to nme, and | think we had a
| ot of comments yesterday that would support this,
there's probably going to be a big area in between,
t he area honest inconpetence, that | think we have to
- and | think this will be very commobn. Because the
skills for searching to try to locate unidentified
copyright owners may be better devel oped i n sone areas
t han ot hers

And we have to figure out what to do when
t hat cones up. | f soneone is honestly and in good
faith just perforned an inconpetent search, | don't

think that that qualifies as an orphaned work.

Now this is not - leaving aside the
guestion of who has t he burden of showi ng that, | just
think it - the ultinmate question is one whether a

reasonably diligent effort was nade.
| agree also with one of the comments
earlier that this problemw Il be mninmzed, or sone

pressure will be taken off this problem let's say
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that, if we have sone pretty specific sectoral
gui del i nes worked out, kind of a benchmark that the
courts can use in trying to resolve these questions.

Actual ly, Jeff raised a point | hadn't
real |y thought about, which is whet her reasonabl eness
is an issue of fact or law. | would think that if we
have sone good guidelines it might nore often becone
a question of law, and you could see if they had done
the things that the guidelines call for.

But | think a lot of that does turn on
having a good discussion, and trying to build a
consensus from sector to sector on what would
constitute reasonabl e diligence.

M5. URBAN. | just wanted to respond to
that quickly to say that | agree with Steve. One of
the things that my constituency was really concerned
about was their own |evel of conpetence. And they
would really - because they - we are copyright
hol ders, and we really do want to find peopl e and pay
t hem

And so we did ask for some manner of
gui del i nes. That would be incredibly hel pful. I
don't know if you could get to the level of making it
a question of law, that would be excellent. But

guidelines would | think really help aneliorate the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66

probl em down the line of concerns of people of using
the system
MR.  ROSENTHAL: The idea of using
prof essionals to do this m ght be thought about, and
the i ssue of is it reasonabl e or unreasonabl e to think
t hat sonebody who's not in the business of finding
sonebody is that a - that nmay be unreasonable, to
t hi nk that sonmebody who doesn't do it could do it.
Wor ki ng on Sound Exchange, on t he board of
Sound Exchange, after years of |ooking for recording
artists, we still are having an unbelievabl e probl em
And |' mthinking about the users who are
sitting out there thinking, okay, |"mgoingtotry and
find sonebody. It may be totally unreasonable to
think that a nonprofessional could actually do it in
the first place, and maybe that could be sonething
that triggers a nice presunption, that you use a
prof essional to find sonebody at the end of the day.
| would feel nuch better, being the jaded
cynical one, | would feel nuch better if you would
have a search done by the same kind of people who
usual ly clear digital sanples, for instance, involved
init. And I'mnot quite sure how you would put this
into regulations or even rules, but it's certainly

sonmething to think about in ternms of whether in fact
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t he search can be reasonable or not.

Let's have sonebody who knows what the
heck they're doing.

MR. SLEVEN: 1'd be very concerned about
any kind of rule or conment or anything that suggested
that hiring a third party to do this work was

necessary to constitute a reasonabl e search

As | said yesterday, our authors are
responsible for this. | would |like to think that an
historian's or bi ographer's training includes

research, and that they would be good at this. But |
woul d be concerned about saying, no, you have to -
they' re not search specialists. They are many ot her
t hi ngs above and beyond researchers in this narrow
type of sense.

And you' d make it again very difficult for
our authors to take advantage of an orphaned work
provision if they had to go out of pocket to hire Jay
and hi s new busi ness or any of the other professionals
to conduct a search or to get the benefit of orphaned
wor k, orphan use status by virtue - for the search

MR.  SPRI GVAN: So 1've actually done
or phan work searches. For exanple | was searching for
t he copyri ght owner of sonme articles by Leo Al exander,

who was a psychiatri st who was t he chi ef psychol ogi cal
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consul tant at the Nurenberg war crines tribunals, and
wrote sone very interesting psychol ogical profiles of
Nazi s.

And this is a guy whose work | think is
deserving of wider attention. A lot of what he says
is potentially relevant to understanding al Qaeda a
little bit better.

So havi ng done this orphan work search, |
can report that it is very expensive to search probate
records, and sonetimes very difficult to search
probat e records.

And it requires a bit of expertise. And
often when - especially when you're | ooking at ol der
wor ks t hat are orphan works, there has been transfers,
and recordation of transfers is al sonething that is
difficult to deal wth.

So | think on a practical level this is
anot her issue that is going to have to be dealt with
if we take a reasonable efforts approach. A
reasonabl e efforts approach m ght be quite useful if
t he reasonabl e effort required is actually reasonabl e
gi ven the econonic val ue of the use that is foreseen.

If a reasonable effort is actually the
effort you could nake if you could throw infinite

resources at the effort, then that effort is never
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goi ng to be nade.

So agai n, we have a choi ce bet ween maki ng
everybody do searches, and if we are going to do that,
we had better be careful about what reasonabl e search
is, or we can make authors reveal some information
much cheaper, nmuch nore efficient.

If we're not going to do that, then we
better be very careful about the scope of what is
reasonabl e.

MR.  HOLLAND: | think once again Vic
Perlman's observation that we're talking about
different things is relevant.

| would agree with Paul. | would think
nost historians not only understand the necessity of
checki ng sources, and understand the protocols and t he
techni ques of sourcing their material properly, but
the remi x artists who are coasting along the |Internet
| ooking for things to incorporate into their own work
don't have the sane training as historians.

MR. QAKLEY: So one of the things that
librarians is good at is conducting searches. But if
we' re goi ng to have sort of the burden of proof at the
outset of showing that the search we conducted was
reasonabl e, then we need a benchmark. W need to know

what the threshold is that neets that reasonabl eness
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t est. So that does bring us back perhaps to the
sectoral discussions of trying to define what those
reasonabl e searches woul d be.

So at the end, the user is going to claim
t hat what they did was reasonabl e. And the ot her side
wi |l necessarily have to cone forward i f they' re goi ng
to continue the lawsuit and say, no, that's not good
enough. The standards that you devel oped weren't

sufficient, and they're going to have to show why.

So as a practical mat t er, that's
essentially the same as the CCl proposal. A user
conmes forward and says, | did what was reasonable. |

nmet the sectoral best practices standard. And the
ot her side is going to have to say, no you didn't and
expl ai n why.

M5. MJRRAY: Yes, | just wanted to point
out that in our survey we found out that, again, 85
percent of the people who have done searches for
copyrighted works had little or not problem finding
the - or rarely failed to find the owner of the
rights.

And anot her questi on we asked was whet her
you i ncurred any expense intrying to reach the rights
hol der. And interestingly, 87 percent said no, except

for nom nal costs, and 13 percent said yes.
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We al so asked them what their nethods
were, what Kkinds of searches they did. And again
this is probably very unique to the witing industry,
but nost of them 87 percent, started by contacting
t he wor ks publ i sher, and then ot her publishers of that
aut hor .

Ei ght percent did a copyright office
search, and 30 percent did online research, and used
directly assistance, and sort of self-help nethods.

And again, they were quite successful in
reaching the rights hol der.

MR. CUNARD: Just picking up on sonething
that Lisa said, there is a difference between textual
wor ks and vi sual i nages. So in the art historica
area, or where you have artists who are not actually
creating things from their - necessarily just from
their brain and putting it on a bl ank sheet of paper,
but per haps naki ng col | ages or repurposi ng ot her work,
or working with ephenmera of sone sort, it can be in
effect very, very difficult to figure out anything
about the work.

You have a photograph that has no
identifying information. You don't know when it was
taken, who took it, maybe even what it is, other than

maybe some anonynous sol dier nmarching off to war.
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So what are you supposed to do? Peopl e do
what they can, but frankly, there isn't a lot of
purchase. There just isn't a lot of ways in which to
sort of tackle the problem

And this is not nerely academ c, although
it occurs a lot in acadenmi c environnents. You have
literally hundreds and hundreds of people who are
witing Ph.D. dissertations every year who are not
only art historians, who are historians of Anerican
history, who are in nany, nmny other fields,
soci ol ogy, economic, who are working wth orphan
wor ks.

They are not experienced searchers. They
are not yet fully trained historians. And so telling
themin sone way, shape or formwhat is a reasonabl e
search is | think an inportant thing, because
frequently they will be taking that docunent, they
will be going to a publisher, and they'Il say, |'d
like to see if this can be published.

And then of course as Paul has pointed
out, the onus is on them to have done the right
sear ch. So sone neasure of guidance as to what's
reasonable is inmportant. |f the standard is, you have
to have thrown an untold anount of noney at it, and

spent five years on it, these works aren't going to
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get published and we'll be back sort of where we are
t oday.

MR SI GALL: Let me ask a related
guestion, and it actually mght be restating a
guestion | asked yesterday that | don't think anyone
preci sely answered.

But 1'mthinking inthe practical real mof
how t hese cases are going to cone up in a reasonable
efforts system which is that you will have post hoc,
| ooki ng backward, litigation.

And | think if we talk about people who
maybe aren't out to abuse the system but who others
find thensel ves stuck with an infringenent litigation
in front of them they wll probably assert in
l[itigation that they did a reasonabl e search, whet her
they did or not.

And one of the questions related to what
| asked yesterday is, when do you determ ne what a
reasonabl e search is? At what point are you | ooking
at? Before the use? During the use? |In the mddle
of the wuse? All the way up to the point of
litigation?

How do you fix that nonent in tinme where
the court would be determ ning reasonabl eness?

And t he preci se question | asked yest erday
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that | don't think was answered i s, what happens when
at that precise nonent a reasonabl e search was done,
but then for whatever reasons, it could be shown that
t he person receive information about the owner after
that fact, after that point in tinme, does that affect
t he anal ysi s?

And in thinking about this in this topic,

it"sreally a question of, howdoes the court sort al

of this out? Because | think it'll always - it'll in
nost cases be presented to themall in a lunp, that
did a reasonabl e search, and then it'll be trying to

sort out when that occurred, and howthat was changed,
or not changed, by subsequent information.
So |I've got Paul and Chris and Jay and

Kei t h.

MR. SLEVEN: | think conceptually the
point in tinme as of which you have to have conpl et ed
a reasonable search is the time when 1'll call it

significant reliance on the ability to use the work

ki cks in.

Wth us, | guess it would be around when
second pass pages are circul ated. Even that is a
little late. |'d prefer to have it when the book is

subnmitted to copyediting.
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But at sone point, and | know you're not
going to wite a reg that covers the book industry.

But that is the concept.

At some point in the making of a novie,
you're done. As M ke Less (phonetic) used to say,

penci | s down.

There is a pencils down point in the
creation or use of any work. And | would think that

woul d have to be the point.

Now how do you figure that out? How do
you say that? | don't exactly know, because it

differs fromuse to use.

| would think after that point, an
energing rights owner should be in the orphan works
rubric. Oherwise you're in a situation where we've
al ready printed X nunber of copies, and they're going
to the bookstores next week, or a nunber of prints of
t he novi e have been nade and they're about to go out,

and it's an injunction at the worst tine.

So how do you fix that? Maybe, | nmean
fortunately, in this litigation situation, you are
| ooki ng retroactively at when the user began to rely,

began to print, began to duplicate whatever it is. So
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t he user presumably has evidence of the tinmefrane of
their actions. So you can go back and see when they

relied.

How do you define in | egislation what the
penci | s-down point is | don't have a good answer for

you. | apol ogi ze.

MR. ROSENTHAL: There we go. Maybe we
could | ook at trademark practice. | don't know of any
conpetent | P attorney who woul dn't say, hey before you

use the mark, do a Thonpson & Thonpson search

And maybe you kind of have to work it up
where you get to that point, and | think you were
alluding to this, you have to do sonme preproduction
work to get to the point where you really even know

you want to use the orphan work.

Now granted that is probably viable, but
certainly before publication. | nean you' ve got to go

down the road of engaging in a search

And again, | think maybe trademark lawis
something to look at, trademark practice. | can't
concei ve of anybody using - at |east sonmebody who |
woul d advise, using a trademark without engaging a

prof essi onal search conpany. And it's always got to
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be before you use it.

MR KUPFERSCHM D: Yes, we've talked a
little bit about worrying concerns about abuse of the
system | think the easiest thing that could be done
is to make sure that the search occurs before the use.
If we want to define sone |ine before that, that's a
different story. But if youreally want to open this
thing up to abuse, and defenses that really shoul dn't
be made here, then you could open it up to sonething
past use, which we do not want to do. | nmean that

woul d create a whol e bunch of problens.

I n addi tion, forgetting about just sort of
abuse, in other words, people are just infringingthe
works to begin with, think about what we're trying to

acconpl i sh here.

VWhat we're trying to do is nmke these
wor ks avail able and dissenminated to the public. |If
sonmebody is going to go ahead and use a work and not
do any searching of it anyway, they' ve basically
rolled the dice and taken the chance that they may or
may not be infringing to beginwith. Soit's not that
group of people | think we need to address this with

the approach we're suggesting, limtation and
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remedi es. | don't think it's that group of people
that we need to be concerned about here, because
they're willing to take a chance and make that work
available in sone form or another, and not even
wor ryi ng about | ooking for who the owner is, because
it's purposeful, or was as Steve said, honest

i nconpet ence, or whatever.

So | think it quite clearly, any search
that takes place, it has to go to absolutely be before
the use of the work commences. Qherw se you really
run the risk of abuse of the system And also we're
addressing a problem that we don't need to address

her e.

MR SPRIGVAN: | think that current |aw,
unl ess you changed it specifically, and whatever
orphan works arrangenent is enacted, would suggest
that you would have to nmake the search before
undertaki ng any activity that treads upon any of the

exclusive rights granted to the copyright owner.

So | think the reasonable search would
have t o be done before reproduction or distribution or
the creation of a derivative work. That woul d be

absent sonme specific direction otherw se, where |
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think courts would go, in assessing this.

So the second question is really

interesting. So what happens if you do a reasonable

search, however that is defined. And then |ater,
which | can easily inagine happening, you |earning
sormet hi ng, because a reasonable search isn't

necessarily a perfect search, right? You |earn
something that |ater would tell you who is the rights

hol der.

Again, we're running up against the risk
of uncertainty that becomes paral yzing, uncertainty
that prevents us fromrealizing the benefits of the
uses of works that are otherw se orphaned, otherw se

not used.

| think we need to do a reasonabl e search
that is going to have to i mmuni ze you goi ng forward,
and that the reasonable search, once discharged, is

enough.

Now, again, |I'm not saying that a
subsequent user doesn't have to do their own search
and if facts change, what constitutes a reasonable
search mght change, because information about

sormeone's identity m ght becone avail abl e such that a
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reasonabl e search would pick it up. So an orphan work
for person A may no |longer be an orphan work for

person B, who nakes a use sonmewhat | ater.

And i n addi tion, you know, we tal ked about
reclamation, and | think this 1is related to
reclamati on. W should encourage aut hors who detect
uses of their work to make thensel ves known, and the
voluntary registry the Copyright Ofice has nowis a

t ool .

MR. METALI TZ: | have to disagree with
Chris' last point. | think we have to draw a
distinction between a duty to search, and a duty to

act on know edge that comes to you

| agree that at sone point you' ve done
your reasonabl e search, and you haven't found, | ocated

the person, that's fine. It may be an orphan work.

But then if information comes to you, not
because you searched agai n but because it cones to you
because it identifies and | ocates the copyri ght owner
- | nean the whol e purpose of this, assum ng we're not
goi ng down the road of formalism the purpose of this
is not to go through the formality of the search or

the steps of the search, it's to see, can you |locate
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or identify the copyright owner.

And i f you can, even if not as a result of
your search, | don't think fromthat point forward it

coul d be considered as being in orphan work status.

| would also say in ternms of the other
guestion you raise, Jule, it certainly would help the
court in that situation | think if a user had posted
a notice of intent to use at a certain date and
expl ai n what he or she had done to try to identify and

| ocate the copyright owner as of that date.

Then you'd at |east have sonething, a
statenent fromthe defendant at a fixed point in tinme
-- you could figure out whether that was before or
after pencils down - of what they had done. You could
then try and address the reasonabl eness of what had

been done.

So even if it were not a nandatory
requi renent, perhaps there would be ways to encourage

users to do this.

And finally on t he guestion of
pr of essi onal s whi ch Jay rai sed, | woul d agree that you
couldn't really have a per se rule that you have to

hire a professional to do this, but on the other hand
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there certainly are circunstances in which users who
are not skilled may not be able to achieve a

reasonabl e search unl ess they do hire a professional.

Again, if we're tryingto encourage people
to undertake good searches to try to identify and
| ocate copyright owners, and if our goal, or one of
our goals, is to try to bring together owners and
users in a way so that they can try to work out a deal
on the use of this material, | don't think there is
anything wong wth encouraging people to use
professionals in trying to nake people aware of the

fact that there are professionals in this area.

So | don't think that's a downside of
this. Again, | don't think it could possibly be a per
se rule. But | think if, as a result of these
changes, there were nore work for copyright searchers
and cl earance of perm ssion people, people with those
skills, and if nore people went into that business, |

think that m ght be a sign of success.

MR. STEVEN | wanted to respond to
something Steve said about the notice of intent to

use.

| had thought it was bei ng conceptualized
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yesterday as a step in the search process to try and
draw out the owner. | don't think it's sensible to
require that, but to instead have a notice after the
fact, well, you're done. Are you now requiring a
period of time after you' ve done your search and
before you finalize to allowthat? That has the del ay

probl em we tal ked about, tal ked about yesterday.

That's all, thanks.

MR. SPRIGVAN. W're not going down the
road of formalism maybe. But the road of formalism
is straight, |Ievel, and snoot hly paved, okay, conpared
to the idea that we are going to assess

r easonabl eness.

And then if | heard Paul right, and Steve
as well, at some point we're going to have an
assessnment of whet her sonebody who f ound out sonet hi ng
about an author after conducting a reasonabl e search
sufficiently relied, invested sufficient resources in
a use such that an injunction which is assessed onits

conmpon | aw rul es shoul dn't be issued.

Now again, if we sat here, |"msure we're
all smart enough to build an incredibly conplicated

machine |ike say the copyright law to cover orphan

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

84

works. The difference is that the copyright law is
supposed to i ncent the creati on of works and t hen gi ve
exclusive rights so that these works can be profited

fromw thout the danger of free riding.

And that works very well for works with
significant val ue. The copyright law is a big,
conpli cated, expensive nachine, but that works very

wel | for works that are very val uabl e.

It doesn't work very well at this point
for works that |ack significant conmercial value. To
add a kind of epicycle to the very conplicated system
- an obscure reference - but to add another
conplicated system on top, all right, and then say
that we're going to inpose this conplicated costly
systemto free up orphan works i s basically just going

to be futile.

It has to be a cheap system again, cheap,
sinple, formal - that's typically how we do these
things. If we don't want to go fornal because we have
some deep opposition to the idea of authors having to
reveal information, then fine, we can do a reasonabl e
efforts proposal, but we have to be very careful to

make it quick, certain and cheap.
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V5. URBAN: So in our proposal, and |

think simlarly in Kay's Authors Guild proposal, she
can correct nme, we had suggested what we discussed
yesterday, the idea that you have an affirmati on of
good faith, and perhaps you fill out a formthat in

sonme | evel of detail describes your efforts.

Presumably that woul d be dated, and then
presunmably there woul d be a record of that search. It
seens to ne that that would be a pretty easy date from
which to determ ne when the reasonable search was

done, and when the fees comence.

MR.  CUNARD: | think that whatever the
nerits of that approach might be, | certainly agree
wi th al nost everything that has been said with regard
to the date - the date has to be a date prior to
publication or the date of the infringing use. That
seenms to ne sensible. You can't sort of continue to
do the search in what | would regard as a pretextua

way in preparation for litigation.

| think the nore conplicated question is
the one that you raise, which is, what happens if
after the reasonabl e search i s conducted the rightful

copyright hol der cones forward?
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Clearly, if the rightful copyright hol der
conmes forward the day after you sign the form | don't
think formalismshould go so far as to say well, you

can ignore that.

If on the other hand the rightfu
copyright owner comes forward on the day that your
50, 000 books are on the shipping dock, where you've
made your decision to include this particular inage a
book, then | think it's nore problematic to say, well,
we're going to recall all the books and rip out the
pages j ust because we now know who t he copyri ght owner
is, and gee, the whole purpose of this was to get

copyright owners com ng together with users.

So | think again it may not be appropriate
to be overly formal wth respect to this. But
certainly i f you have act ual knowl edge,
not wi t hst andi ng what your searchis, prior tothe tine
that you' ve spent a |l ot of noney, or prior to the tine
of pencils down, you certainly |I think need to respond

to that.

MR. HOLLAND: There has been a |ot of
attention, or there is a lot of talk about the

certainty that the use woul d have i n naki ng use of an
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orphaned work. But what |'m concerned about is the
certainty that the rights hol der has that his work was

prot ected under copyright |aw.

And |I' mnot sure why the prejudice should
shift in favor of the user, since the copyright hol der

was under the inpression that his work was protect ed.

And as | said yesterday, once this lawis
changed, a lot of artists will never knowthat the | aw
has changed. They will think that their work has been

pr ot ect ed.

| al so pointed out yesterday that even if
you find the rights holder in the cases especially in
a lot of pre-1978 work, and in a lot of work going
forward, because under these new work for hire
agreenents that artists have to sign in order to work
for Conde Nast, or to do a Time cover or other
situations, you may be able to find that a publishing
conpany has forfeitedits rights. You've |ocated that
t he work has been abandoned, but that hasn't returned

the rights to the author.

And in that situation, shouldn't there be
some provision that where you found that the - that

t he publishing conpany has forfeited rights, that the
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work has been orphaned, shouldn't there be an
opportunity for the author of that work or their
estate to reclaimrights? QOherwi se you're taking
away rights from the author on two occasions, once
when he's forced to sign away his rights in return for
wor k, and second, when the work i s given to the public
because the people who bought his work didn't care

enough about it to maintain the copyright.

| would argue that if youinvited alot of
time and work into the work that you do, and as a
condition of being paid for it you sign your rights
away, you may have signed those rights away under a
form of duress, and that that then becones a |ega
justification for the author's losing his rights to

t he public domain.

MR. ROSENTHAL: Let me respond to what you
just said, Brad. | think whatever el se the harns that
may come to artists frominequitabl e bargai ni ng power
with large publishers, if the artist has signed the
rights away to a Conde Nast or a Tine-Warner, and the
work of art was published in those journals, it is
much, much less likely to be an orphaned work than if
the rights had reverted, because everyone knows where

to find Conde Nast and Ti ne.
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So | think you have other problens that
you have articulated, but orphaned work law isn't

exacerbating it in those cases.

MR HOLLAND: Yes, | understand, but we're
tal king about years in to the future. | have a
speci fic exanpl e of some work that | did years ago for
Bankers Trust in which they bought all the rights, for
a good deal of noney, and it was worth it to ne at the

time to make that transacti on.

Bankers  Trust has been bought by
Deut scheBank. And in a couple of cases | know of
specific infringenents that | infornmed DeutscheBank
about. They didn't have enough concern in protecting

that copyright that the work has now gone out.

If they didn't want it, |'d have been
happy to have taken the rights back, and I woul d have
protected my copyrights. But | have no control now
over the work that DeutscheBank has essentially

forfeited.

MR. ROSENTHAL: Fol |l owi ng on a point that
Steve just made, | think the issue of certainly
publ i cation or prepublication is the nonment where you

have t o det erm ne whet her a search was reasonable, |'m
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wondering if there shouldn't be an ongoing
responsibility as well, and the thought of requiring
sonme kind of a notice that is placed on the work, that
there is an orphan work incorporated within this new
derivative work mght be sonmething to think about,
because some people already do that. Publishers do
that with certain copyrights that they can't clear

They say, we can't clear this. |If anybody knows who
owns this, please contact us. | have seen that
nunmerous tinmes in books, and it mght be sonething
again to make everybody deal in good faith. Just a

t hought .

MR, SI GALL: W got into some of those
i ssues yesterday afternoon. So if nobody has anyt hi ng
further onthis issue, I'dlike to turn to another one
that Matt nentioned, which was, availability of

statutory damages or attorneys' fees.

It seenms that there is close to a
consensus that in nost cases those renedi es are not
Avail able. Those seemto be the renedies that nost
people want to limt in the orphan work situation.

Those are the ones that give users the
nost concern about going ahead and using a work in

this situation.
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A question | have is, is there any room
for those ki nds of renedies to address in a reasonabl e
efforts search system to address abuse of the system
either by owners or who purport to be owners of
or phaned works and show up | ater and say that was ny
work when in fact it wasn't; or users who purport to
say they've done a reasonable search and it's just a
pretext and there's really no evidence of that search
at all.

And i n t hi nki ng about t hat question, think
about whether existing |aw addresses those concerns
now w t hout change, or whether we have to change the
law with request to statutory damages and attorneys
fees to address those questions.

MR. CUNARD: So CCI and a nunber of other
or gani zati ons obvi ously supported the viewthat there
should be a cap and there should be no statutory
damages and attorneys' fees.

But again, the way you formulated the
guestion is a big puzzling. In the absence of being
able to prove that there's been a reasonabl e search,
and the plaintiff not being able to prove that it is
unreasonable, the full panoply of renedies is
avai |l abl e, including statutory damages if appropriate

formalities have been conplied wth.
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So | think we're only talking about a
situation here where the search is reasonable, and
then - so it was presunably done in good faith, and it
was done conpetently. So then the questionis, should
there be statutory danages? In nean in sone sense the
cap that we proposed is a kind of statutory damage
t hat repl aces the statutory damage provi sions that are
in the current copyright act.

But if the full availability of statutory
damages i s avail able, and you've got attorneys' fees
and you can get an injunction, even if you have
undergone a reasonable effort to search why are we
here? What is the point?

It will be a dead |l etter provision of the
statute, as far as |'m concerned.

MR. SI GALL: Fromthe user's perspective,
the question mght be also was it froma fal se owner
cl ai m perspective. And maybe again the answer m ght
be that the current | aw deals with the situation, but
| et me hear what you think

MR. METALI TZ: Jules, as | understood your
guestion, | think that the -1 agree with Jeff that if
it'"s within the orphaned works rubric, we're talking
about what the renedy would be. Because ordinarily

that would not include statutory danmages and
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attorneys' fees.

But you raised a question of where there
has been a bad faith claimof a reasonabl e search for
exanple. And the problemis, | guess -1 nean a | ot
of these works are not going to have been regi stered,
and therefore, the attorneys' fees and statutory
damages are not available, and so the question
beconmes, would actual danmages, and | guess an
i njunction, be an adequate renedy for those cases?

| s that the question?

MR. SIGALL: That's part of it. |'mjust
trying to explore if there is any area where
attorneys' fees or statutory danmages mi ght be usefu
in the situation to either guard agai nst abuse on
either side of the issue.

MR. METALI TZ: The RAA position is that
there should be sone additional remedies in that
circunstance. | don't know whether they would take
the formof statutory damages or attorneys' fees. |
think the analogy we |look at is Section 512, where
there are penalties for material misrepresentation in
the notice of take down process or the put back
process for online liability.

Simlarly here, either someone who wth

the requisite bad intent falsely clainms that they had

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

94

made a reasonable search before nmaking the use, or
someone who after the use is made, and perhaps if
there is a notice on the work or in sone other way
it"'s cometotheir attention, in any case they fal sely
step forward and say, |I'mreally the author.

| think there probably should be sone
addi tional penalties in those circunstances. |'mnot
sure whether it makes sense for those to take the form
at least in the first instance, they could take the
form of statutory danamges and attorneys' fees. " m
not sure whether that is the right approach. O naybe
partly that's an approach, where there would be sone
type of penalty that would be inposed.

But I do think we need sone type of
deterrent for mi sconduct in the system and one that
doesn't inpact the user who in good faith did
somet hi ng, but who goes after the people that have
abused the situation.

MR. SLEVEN: | have been assum ng t hat the
structure of the orphaned works statute that we're
tal ki ng about woul d be anal ogous to 412. It would
say, under these circunstances, whatever they may be,
t hese renedi es are not avail able to a copyri ght owner
in an infringenent suit.

|f we adhere to that anal ogy, and do not
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make any ot her changes, then attorneys' fees would be
avai | abl e to a def endant under the sane circunstances
as they are now, and | don't see any reason to change
that one way or the other.

MR. ROSENTHAL: Certainly fromthe abuse
st andpoi nt of the owner, an owner stepping up and
making a false claim | agree. | think attorneys'
fees shoul d be avail able for the user, because that's
bad faith.

| assume that other than the situation
where a copyright owner intentionally hides, whichis
a hard thing to do, | think, or to prove even, other
than that | cannot concei ve of a copyright owner being
- a legitimte copyright owner not being awarded
attorneys' fees. You stop the process of legitimte
copyright owners, or at |east disincentivize the
process of them stepping forward.

This is part of the license. The user
wants to stop out and use sonething. They can't find
the owner. The owner is really out there. And they
step forward. This is the cost of the use. At |east
attorneys' fees should be paid. |"m still out on
statutory danages, that concept. But attorneys' fees
shoul d certainly be part of that process.

M5. MURRAY: Well, attorneys' fees in nost
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cases would probably vastly exceed the reasonable
license, never mnd a cap. So we favor the
elimnation of attorneys' fees unless there is a case
of abuse.

And just would li ke to be on the record as
supporting the AAP's position that in cases where
there is a user who nade a reasonably diligent search
then refused unfairly or in bad faith to pay a
reasonable license fee, then the full panoply, at
| east attorneys' fees and statutory danmmges, if
ot herwi se appropriate, because the use of the owner,
the original copyright owner at |east registered the
work timely, should be avail abl e.

MR.  SPRI GVAN: The reason why Fritz'
proposal here is kind of on the horn of a dilemm, if
you i nclude attorneys' fees as sonething a plaintiff,
an owner who steps forward, can recover in an orphan
wor ks category |awsuit, then you destroy the ability
of the reasonable efforts proposal to actually
facilitate nost of the uses of orphan works that
anyone woul d want to nake.

It's only the maj or comrercial uses that
are going to go forward. And really that's only a
smal | part of what we're tal ki ng about.

| f on the other hand you deny attorneys
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fees to plaintiffs, and | think frankly very few
| awsuits are every going to be brought, because under
any market licensing schene, it's going to cost nore
to determne, to have your |awer nake an argunent
about what the market rate should be than what you're
eventual ly going to get.

So you're not going to have lawsuits. So
this kind of reasonable effort system either does
nothing at all for the use of - or very little for the
use of orphaned works, or it does nothing at all for
owners who want to get paid.

So again, why not instead of this system
of lawsuits, have a different system of liability
rul e? Now however you determ ne what a orphaned work
is, whether you do it formalistically or through somne
reasonabl e efforts system you coul d have that system
for determ ning orphaned works result in alicense, a
default license |l call it, a kind of statutory paynent
that is due, and that is clainable.

And that is a nuch cheaper system than
having a judge sift through the cost of a narket
license, certainly. And the attorneys' fees problem
| think nakes the hope of litigation pretty faint.

MR. ATTAVAY: | think | found sonething

that | can agree with Chris on.
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| think the best way to prevent abuses on
the users side is to require reasonabl e conpensati on
if the true owner shows up

Wthout that ability, users are going to
be tenmpted to engage, or to not engage in, due
di i gent searches, knowing that if the copyright owner
does show up, that he's going to have to go to court,
go through the expense of trying to prove | ack of due
diligence, and probably nany copyright owners just
won't have the resources to do that.

But if the user knows that at best it,
fromhis perspective, if the copyright owner shows up,
he's goi ng to have to pay reasonabl e conpensati on, his
incentive to try to scam the system | think is
reduced.

MR. ADLER: But | think the continuation
of that thought is whether you run into the situation
where the user decides not to pay, and essentially
says, it's up to you now, copyright owner, you either
come to court after me or | just don't pay.

And in those circunmstances, unless you
have attorneys' fees, | can't inmagine what the
i ncentive would be for the copyright owner to be able
to nake that exchange, the reasonable search or the

reasonable licensing fee when the copyright owner
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energes, actually work.

And again, as we keep saying on al nost
every one of these issues, the premise of this is
going to be that there will be very few cases where a
copyright owner is expected to energe, so that this
i ssue shouldn't even ari se.

MR. SPRI GVAN: The issue that Allan just
raised is easy to address. You could probably
incentivize users by telling themthat, | ook, you can
pay a statutory license fee, a default license. And
| would set the fee quite |low, because the point |
make before | think holds, which is that the market
val ue of these works i s measured by their abandonnent,
in many instances, is |ow

So you nake the paynent, or if you don't
make t he paynent, and this person surfaces and has to
come after you in court, you are not entitled to
shelter within the orphan works system You are
exposed to the full mneasure of damages.

So any but a very reckl ess person i s going
to do what they're supposed to do. Now, again, you
could incentivize msbehavior on the owner part,
fraudul ent cl aims of ownership, by the sane kind of
penalties you'd have for exanple for a fraudul ent

registration. And that's not - |1 don't think that is
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a conplicated natter either.

So again, if we're looking to sinmplify
this, we should get it out of court.

MR CUNARD: | think Allan and Fritz'
point which tied us to the reasonable |icense fee
approach that they support is instructive because if
after the fact a copyri ght owner energes to say, well,
t he reasonable |icense fee is $30,000 for the use of
t hat photo in your book. And the way | cal cul ate t hat
i s because ny grandfather sold a conparabl e painting
in 1945 for $3,000, and we have to take account of
inflation and the |ike, and the user says, what, ho,
l"m only planning on making $2,000 in profit, or
$5,000 in profit fromthe sale of this entire book.
And the author who is supposed to indemify doesn't
have $30,000 to their name. And so the user and the
aut hor says, no, $30,000 i s not a reasonabl e approach.

As | understand the AAP proposal, that
exposes t he def endant - and renenber in this situation
we're only tal ki ng about the reasonable, good faith,
due diligence activity, the rare case, not where
sonmebody is actually - you potentially are exposed to
attorneys' fees in that circunstance.

O thereis alitigation over the question

of whether or not $30,000 is or isn't a reasonable
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nunber for purposes of determ ning whether or not
attorneys' fees should be paid.

And frankly a systemso baroque, so filled
with epicycles, isrealistically not going to be used.

MR. ADLER. Can | just respond to that?

Agai n, | think that the operating
principle here is that the risk of what Jeff has
outlined occurring is mghtily discounted by the
probability of the situation even arising.

MR. CUNARD: This whole conversation is
about that, it's not about the 99 percent of
situations where it doesn't occur. The whol e purpose
of this topicis to focus onthat one situation. It's
irrelevant if no one comes forward, but we're not
tal ki ng about a future where no one i s com ng forward.

So this topic is focused on what is the
remedy when the plaintiff comes to court and sues the
user?

MR. ADLER: But the problemis that in
order to avoid that for exanple, in Chris' coments,
we have to again return to his notion of the rather
nom nal licensing fee that is the only thing that wll
be avail able to the copyright owner.

And | think we discussed yesterday at

great length why in nmany i nstances that is going to be
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whol | y i nequitabl e.

MR SLEVEN: Let me address Jeff's
scenario. | agree with Allan, it's going to be a very
rare one, but | agree with Jeff, it's not going to be
an unheard of one.

Sonmebody wi Il cone forward to ne and say,
you included ny photo in your book, and a reasonabl e
licensing fee is $30, 000.

Now, | have to sit here and say, if, A if

a fees proposal is adopted, if there is attorneys'

fees for unreasonable refusal to pay, | have to say,
okay, | have to be in the realmof reason. | don't
have to agree with 30 grand. | have to be in the

real m of reasonabl e.

And we pay between $5 and $1, 500 per photo
for the photos in this book, and that's a norma
range, let's assunme for the hypothesis, in this type
of book.

|"mgoing to offer this person $2,000 so
there is no debate whether 1've been reasonabl e, and
sonething | can afford the extra $500 because | didn't
pay for the other orphaned works because the owner
didn't cone forward.

| think, our attorneys' fees proposal is

not intended to award attorneys' fees when the user
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has act ed - has nade whet her you call it reasonabl e or
good faith offer of nmarket value, even if the court
says, this is the Picasso of photos, it's worth a | ot
nore, if you' re acted reasonably, the idea is not for
attorneys' fees to be awarded.

The scenario in which we proposed
attorneys' fees is, the owner cones forward and says,
| want noney. And we say, you know sonething, you
can't afford to sue us, ha ha ha, we're not going to
of fer $2,000. Then the only way to avoid that
scenario is to allow attorneys' fees for an owner who
has - the owner's effort not by the way attorneys'
fees in the fight over whether it was an orphaned use
or anything else, attorneys' fees to recover the
reasonabl e I icense fee once it was established that it
was an or phaned use.

If it's not an orphaned wuse, ful
attorneys' fees are available already by definition.
It's outside the orphan works exception. And | think
- | see David |ooking very puzzled - courts do this
all the time. They say you can get attorneys' fees on
i ssues one, three and five, not on issues two and
four. It's a standard show ne your tinme sheets and
| et' s assess how rmuch ti ne you spent on the i ssues for

whi ch attorneys' fees are awardabl e.
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MR. SIGALL: Let ne just get a point of
clarification fromPaul and maybe All an.

What you just described sounded |ike a
system not of owner nmakes a reasonable offer that is
denied by user, but the key point is that the user
nmakes a reasonabl e offer to pay.

And | guess ny next questionis, is there
any difference in that? And what do others think
about looking at it that way, that the burden is on
the user to make a reasonable offer.

MR.  SLEVEN: It proceeds from the
hypothesis that a demand and an offer can both be
reasonabl e even if they differ. And in that scenario,
there's no attorneys' fees, there 1is just a
negoti ati on and eventually a paynent.

MR. HOLLAND: In response to Christopher
again, | think we should note that the value of this

work is not determined by the fact that it's been

abandoned.

| have not abandoned ny work sinply
because sonmebody can't find ne. | know a |ot of
peopl e who cane into the illustration busi ness, earned

aliving at it for five, 10 years, in sonme cases did
i ncredi bly good work, but couldn't make enough of a

living at it that when they turned 30 or 35 and they
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wanted to have a famly, they took a real job and
gradual ly drifted out of the business.

They haven't abandoned their copyrights;
they've sinply stopped being artists. And because
t hey' ve stopped being artists and noved to another
city, they may not be |ocatable anynore. But their
wor k hasn't been abandoned. It's just - it's their
property, and nobody should be allowed to take that
property from them anynore than you should take ny
banj o away fromne because | don't play it any | onger,
and because sonebody out there m ght want a banjo and
could put it to better use than | coul d.

MR. SPRIGVAN: | want your banjo.

MR HOLLAND: | amreluctant to wade into
the business of attorneys' fees surrounded by
attorneys. But | would think first of all that except
i n cases of fal se clai ms of ownershi p, attorneys' fees
should not be available to users who have nade
insufficient searches, or it would be a disincentive
to artists, authors of any kind, to try to reclaim
their rights.

On the other hand if you nade attorneys
fees available to authors, it m ght be an incentive to
users to nake a nore diligent search

MR. KUPFERSCHM D: | just want to follow
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up on what Paul was saying, and Jule, your follow up
guestion to Paul and Allan, and to be clear, and to
reiterate what the conments that AAP and SI A and AAUP
filed. It tal ks about attorneys' fees and court costs
being incurred as a result of quote unquote bad faith
on the part of the user.

So that's really what we're tal ki ng about
here is where a user just says, you know what, you're
not going to sue nme, |'mnot payi ng you anything. And
there has got to be some other |everage in that case
if the owner has to say, wait a mnute, this guy is
just being totally unreasonabl e, and because the fee
is solow that otherwi se the reasonable |icensing fee
here would be so low that there is really no other
alternative.

And it's really in cases of bad faith,
there has got to be sonme avenue here, and that's what
the coments here are suggesting; not the case where
the user says, well, I'lIl give you X anmount, and
that's a | ot | ower than what the owner has suggest ed,
and there i s sone ki nd of reasonabl e negoti ati on goi ng
on.

MR. SPRIGVAN. | think we'd all agree that
it would be bad if we assigned an or phan works system

that did no useful work at the end of the day, right?
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And the reason all these coments are
inmportant is, they get to this issue of danmages and
attorneys' fees and presunptions that make litigation
either very expensive or relatively inexpensive,
right?

And the reason you care about how
expensive it is to settle these issues of the use of
an orphan work is, if the typical use of an orphan
work is not going to nake soneone very nuch noney, if
the underlying work is not that valuable, then very
few people are going to be wlling to spend
significant resources to nake a use.

So t he Copyright Ofice collects datathat
suggests that in fact we have sonething to worry about
here; that in fact the underlying works are not
typically all that val uabl e.

So here's the data. The Copyright Ofice
collects registration data every year, and if you
graph that registration data, one thing you notice is
that it's been rising from 1910 to 1991, it rose and
rose and rose. The econony grew. People created nore
and nore works. The popul ation grew. The expressive
out put of the country grew. And the Copyright Ofice
gets nore and nore registrations as a result. That

nmakes a ton of sense.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

108
kay, then suddenly in 1991 t he nunber of

registrations begins to fall, and it keeps falling,
and by 2000 registrations have declined about 20
percent fromtheir peak in 1991.

Now we didn't get | ess creative after '91.
So how do you explain this? The popul ation continued
to grow. The econony god knows continued to grow.
Wiy are we registering fewer works?

And the reason | think is because the
copyright office increased its fee for registration
from$10 to $20 in 1991, and then increased it again
to $30 in 2000.

And this is like a |little natura
experiment in econonic terns, and what this experinment
suggests is that users, I'msorry rights owners, make
deci si ons, authors make deci si ons whet her to register
or not.

And a work that rmay be worth registering
at $10 is not worth registering at $20, because that
$10 del ta exceeds the net expected value to put it in
ternms that relatively few peopl e woul d use, but that's
what they're thinking, of the work.

So again if the central point hereis that
the works we are seeking to free up are works that

don't produce nuch economc value in their current
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form then we had better have a cheap sinple systemto
do it, or the system wll exist but it wll do
not hi ng.

MR S| GALL: W have run out of our
guestions and di scussion. "Il open it up for one
nore if anyone has sone |ast thoughts on this issue
about what happens when the copyright owner
resurfaces, or reactions to what other people said.

O herwise, | think we can wap up this
sessi on now. kay, let's start back up at 2:00
o' clock here for the international issues panel.

(Whereupon at 11:39 a.m the above-
nment i oned proceedi ng went off the record, to return on
the record at 2:04 p.m)

MR. S| GALL: kay, | think we'll get
started with the | ast session, Topic 4: International
| ssues.

Just for the record, we should introduce
t he roundtabl e participants. | think everyone knows
who the Copyright Ofice is, and we haven't changed.
There is at | east one new face on the roundtable for
this topic.

So let's start with Chris, introduce
yoursel f and who you represent.

MR.  SPRI GVAN: Chris Sprignan from
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University of Virginia |aw school representing
Creative Commpns and Save the Misic.

MR TAFT: Mchael Taft, archive of folk
culture, American Folk Life Center, Library of
Congr ess.

MR.  HOLLAND: Brad Hol l and representing
the Illustrators Partnership.

MR. FEDER: Ted Feder representing the
Artist Rights Society, which in turn represents the
interests of nost 20th century artists in the states,

and every European Union artist rights society here as

wel | . These individuals include Picasso, Matisse,
Chagal |, Pol |l ack, de Kooni ng and numerous ot hers.
MR.  QAKLEY: Bob CQakl ey. I'm at

Georgetown University, head of the law library, and
| " mhere representing five major |ibrary associ ati ons.

MR. CUNARD: Jeffrey Cunard, representing
the Coll ege Art Associ ation.

MS. SHAFTEL: Lisa Shaftel, G aphic
Artists Guild.

MR,  ATTAVWAY: Fritz Attaway, Motion
Pi cture Associ ati on.

MR,  SI GALL: kay, on this last topic
we're going to be dealing with international issues.

And | think we've touched on it a little bit in
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previous topics, but we haven't |ooked at it
specifically.

This is the overarching international
framework for copyright, which has direct bearing on
t he ki nds of things you m ght do to address the orphan
wor ks situation; the question of what international
copyright rules mght limt, howthey mght |inmt what
we could do as a matter of solving this problem or
addressing this problem and howthat interplays with
the types of nechanisnms we would choose to help
resolve this probl em

The four subtopics that we've identified
are, first two are probably the nost inportant, the
guestion of how the prohibition on fornmalities in the
Bern Convention and incorporated into the TRIPS
agreenent would affect and how it should shape
what ever sol ution we're proposi ng and the i ssues that
we' ve di scussed over the past day and a hal f.

The second nmajor issue is how the
[imtations on exceptions - or the requirenments for
exceptions and limtations to copyright enbodied in
one place at least, TRIPS Article 13, would affect the
solution that we mght come up wth and what
paranmeters we were required to operate under or within

in comng up with a solution

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

112

The other two subtopics that we've
identified are the question of whether, given the
anal ysis of those first two topics, whether excluding
foreign works from an orphan works system is
appropriate or sonething that should be considered to
hel p avoi d i nternational issues that m ght cone up, or
any other ways that we might address internationa
copyright issues that m ght arise fromsuch a system

And the fourth one is a question as to
whet her there is any | earning that we can benefit from
in foreign —countries regarding this problem
considering the fact that for alnbst 100 years now
it's been well settled in al nost every other country
t hat formalities like registration and other
nmechani sms were not present.

The question is, can we learn anything
about whet her an orphan works situation has arisen in
those countries, or whether we can get information
about how this issue or problem was dealt with in
those countries, if it had arisen over the past
century or so.

So those are the four main areas. | wll
start with a question related to the fornmalities
i ssue, and the Bern Convention, whichis this: I|f you

went with a reasonabl e search approach, and through
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either sectoral roundtables that cane up wth
gui del i nes or conmon | aw devel opnents in the courts it
was determned for, let's say a particular sector of
copyrighted works, photographs or illustrations or
something like that, it was determ ned essentially
that registrationinavoluntary registry, an author's
failure to do that would al nost al ways result or very
likely result in a designation of the orphan work,
designation for the purpose of the system

| f that were the case, woul d that de facto
raise international formalities issues, in the sense
that as a matter of practice soneone, an author for
exanpl e, would essentially have to register in one of
these so-called voluntary registries in order to
forestall an orphan works designation, and the
l[imtations and renedies that it mght entail, if as
a result of those discussions or other case |aw that
seened to be where things were headed.

Does that raise the formalities issue in
t he Bern Convention, and t he questi on of whet her there
is aviolation of the formalities prohibition.

| think Chris and Steve and Ted had their
hands up.

MR SPRIGVAN. So | think the answer to

your question is, inny viewit's very unlikely that
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it would raise an issue of Bern or TRIPS conpli ance.

And let ne back up alittle bit totry to
explain why. Sothe formalities provision, Article 5-
2 in Bern, as adopted by TRIPS, is not a flat ban on
formalities. It's a limted ban on formalities,
limted in a couple of different ways.

First, it does not apply to a nation -to
the works of any Bern signatory's own nations, so
you' ve been over that in your introduction. So all of
the works inthe U S., for exanple, of U S. nationals,
you could condition protection on any formality, and
Bern woul d have nothing to say about it.

So we're limted to the works of foreign
nationals, and there is another limtation in the
provision, inthe text of the provision, whichis, the
provision proscribes formalities that affect the
exerci se and enjoynent of copyright, okay. And sone
formalities do affect the exercise and enjoynent of
copyright and sone don't.

W have fornmalities in the copyright
system now, and those formalities don't affect the
exercise and enjoynent of copyright in a way that
vi ol at es Bern.

For exanple if you do not register your

wor k, you are unable to get statutory damages for the
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period - for any infringenment comrencing before
regi stration actually occurs.

Sothereisalimtationonliability that
is often a very neaningful limtation on liability
that applies across the board, and that is a
[imtation on remedies but not one that the U S
feels, as is evident by its existence in the |aw
affects the exercise or enjoynment of copyright in a
way that runs afoul of the Bern Convention, and by
virtue of TRIPS adopted of Bern's standards, TRIPS.

kay. The Creative Commobns and Save the
Musi ¢ proposal has a voluntary registry that our
registry, if youdon't register awrk init, the work
is deened categorically to be an orphan. It's a very
sinple, straightforward approach, and renedies are
limted to the conpensation that you woul d get under
what we call a default |icense, whichis alicense fee
that is payable to you if you identify yourself.

We don't think that runs afoul of Bern for
the followi ng reasons. The exercise and enj oynent of
copyri ght for wor ks t hat are unr egi st er ed,
regi stration sends a signal we believe that a work is
val uabl e. Nonregistration often sends a signal that
it's not.

And so for those works, you get the notion
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that these works are not sufficiently val uabl e enough
to exploit through the expensive nmechanism that the
copyri ght law currently provi des, whi ch is
i nfringenent, damages, | awsuits, custom zed | icensing.
These are all very expensive ways of expl oiting works.
They work very well for comrercially val uabl e works.
They work not so well for other works.

For those other works which don't find a
mar ket for the typical copyright | aw, what we call the
property rule, establishing a liability rule,
establishing a rule where you can nake a use w thout
the need to find the author and ask perm ssion, you
can nake the use, but you have to pay sonething, that
hel ps those works find sone ki nd of market where they
m ght not ot herw se.

And that, you know, in purely econonic
terms, is if anything increasing an author's
opportunity to enjoy and exercise the benefits of his
or her copyright. And of course whether an author's
work falls within the liability rule or the property
rule is in the first instance the choice of the
aut hor .

This is not to say that sone aut hors won't
make m st akes. Some wll. Some will choose to

register works that frankly can't be exploited
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ef fectively through an expensi ve property rul e system

Some will choose not to register works
that will frankly be best exploited through a property
rule system and they will default to the liability
rul e. And if you're worried about that, you can
design a recapture provision like the ones we talked
about in yesterday's and this norning's session, a
recapture provision that allows people to cut off
prospectively uses of works where those works turn out
to be val uabl e.

So that's our position under the Bern
Convention, and we think a formality |like the one
you' ve proposed, which is a kind of nmeta-formality in
the sense that it's not the kind of formality that
we're typically accustonmed to. It's a kind of de
facto formality, if we think that no other information
is avail able other than registry information.

|"mnot sure if that's the way the world
actually is, but assune for the nonent that that is
the way the world actually is, still, | think the sane
argurments apply even nore forcefully to that kind of
formality.

MR. METALI TZ: Thank you.

In response to your question, Jule, |

think that there would be i ssues under Bern, at | east
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for non-U S. works. In the situation you descri bed,
whi ch was that your failure to register in a voluntary
regi stry neant that you were al nost al ways deened an
orphan, | suppose it mght be different if you could
show that alnost all works in a particular category
were in fact registered there, and | suppose at sone
point it beconmes a de mnimumissue if one out of a
mllion isn't.

But | think inthe real world this is why
a voluntary registry approach, which we support for
copyright owners, due diligence can't sinply nmean
consulting that one registry. It has to be nore than
that to cone up to the level of good faith, of a
reasonably diligent search

I think with regard to Cchri s’
intervention, | agree with the first paragraph. Bern
Article 5.2 doesn't affect U S. works. And there's a
ot nmore freedom for deciding how U S. works are
treated than non-U.S. works under our internationa
obl i gati ons.

To ne that's a good reason for - if we are
to nove towards statutory change for an orphan works
system that's a good reason to nake the first step
apply only to U 'S. works. That way we avoid the

guestion, which I think are serious questions, about
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whet her the kind of systemwe're tal ki ng about here,
even one that involves a reasonabl e efforts approach,
and one that involves very s harp restrictions on the
renedi es that are available, | think this does raise
guestions under our international obligations, not
necessarily insoluble questions, but we can avoid
t hose questi ons.

And by the way, the reasonable efforts
approach is not nostly formalities questions, it's
guestions on the three-step test for exenptions and
limtations.

But we can avoid those questions by
saying, at least at first, that this applies only to
U S. works. Obviously we then have to have a way of
deal i ng wi t h wor ks whose national origin aren't known.
But | think that we can probably - that's sonething
that coul d be arranged.

But | think that's one of the argunents
for saying that this should apply first. It should
not apply at the outset to foreign works.

MR FEDER | think it's regrettable to
prejudice American works while seeming to favor
foreign works. Although |' mspeaking nostly really on
behal f of foreign artists, Anerican artists are of

concern to ne as wel |.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

120

Bern Article 5 Subsection 2 says, it's
very short, quote: "The enjoynent and t he exercise of

these rights shall not be subject to any formality,"

unquote. It doesn't say, good formalities are okay;
bad ones are not. It doesn't say conveni ent ones are
okay.

Qur experience has been that any foreign
registration is anathema to our nenbers, whether they
are European or Anmerican. |ndeed, the 1909 copyri ght
| aw which was forrmulated | think nostly with witers
of books in view, made sone sense when you have | et us
say a prolific witer who m ght put out as nany as one
or two books a year. That's a prolific exanple.

But artists very often create 2, 3, 4, 500
works in a given year, if you include all the
sket ches, draw ng, preparatory works and so on. And
very few American artists - |I'm not even speaking
about European; this is certainly true of European
artists as well - went to the trouble of registering
their works as they did them Most of them didn't
even know that this requirenent was in place.

But it is - they did not - had they known,
they did not choose to spend their tine filling out
fornms, sending in fees, and so on, thereby protecting

t heir works.
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They may or nmay not have been cogni zant of
t he Bern Convention approach, which is that works are
protected fromthe instant of creation.

Just one other thing I'd like to say. It
relates to the three step test for the limtations.
But | don't nean to be facetious about this, but there
are three steps that are available now to would be
users of copyrights, and | don't think we need to add
a fourth.

And those three are the following if |
may. The first is fair use. And this is essentially
for noncomercial purposes. So persons can use
copyrighted work wi thout authorization under a fair
use regine.

The second use is a commerci al use, where
t he woul d be comerci al user does a risk analysis, of
trying to determ ne whether or not they should go
ahead and reproduce an unl ocat abl e work.

And thirdly, and this is something a
little bit related to the second, but not entirely,
because it applies good faith, and that is where a
good faith user nakes a disclainmer. And the VRA has
publ i shed, one is quite common and occurs in many
publications, let ne read it and then I'l| stop.

Quot e: W have made every effort to
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obtain perm ssions of all copyrighted and protected
imges. |f you have copyright protected work in this
publication and you have not given us permn ssion,
pl ease contact us.

And that happens at tines, just as it
happens that a conmercial user is informed that the
copyright holder is |ocatable.

These t hi ngs ar e al nost al ways negoti at ed.
W issue thousands of perm ssions and licenses in a
year, and | dare say the nunber of tines we've had to
go to court could be counted on one hand.

They are subject to negotiation, and | do
not know of any extreme case such as the one Jeffrey
brought up this norning about the $30, 000 instance.

Though | think Jeffrey conceded that that would be
a great exception

MR. CUNARD: For the record, |'ve actually
not come up with that exanple. It was described the
day before by sonebody el se.

MR. SIGALL: | apologize to both. | think
it was Jonat han Band, and he is currently unl ocat abl e,
so you're fine.

Can | just ask Ted to give just a little
nore information about what you just described, this

disclainmer, and how it's used, and in what context
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it's used?

MR. FEDER: | see it nost often in books,
but it can be used in any format, in a game or any
product that sonmebody chooses to put out. That is

where the manufacturer or publisher puts the
di scl ai mer soneplace on the product. Very often it
occurs either on the facing title page or on the back
page, in whi ch t he publ i sher or t he
producer/ manufacturer puts a notice up to the effect
that they're tried to | ocate the copyright hol der, but
t hey have been unsuccessful. But if that hol der cones
across this use and calls it to our attention, we'll
be happy to make anends.

That seens to be an eninently reasonabl e
way of dealing with this issue.

The ot her way, as |'ve tried to point out,
is the fair use way. And lastly the comercial way,
which is a risk analysis.

W see this all the tinme, where people
have used works by our nenbers, because they say they
couldn't find them We'Ill assune that they did it in
good faith. W approach them and we have a
di scussi on. And either it's done, it's negotiated
out, or sone other methodology is found, perhaps a

di sconti nuance of the product, or if it's distributed
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abroad, we | ook to sanctions in Europe.
MR. SIGALL: | don't want to get too far
dowmn this road because it takes us away from

i nternational issues, but if anyone wants to comment ?

Jeff?

MR. CUNARD: | wanted to coment on that.
But | don't know if I'm in sequence on the
international - maybe it's because the CCl nenbership

has worked so closely with Ted and his group for a
| ong period of tine, including with respect to the two
publications that we publish, that we're basically
synpat hetic to this last point we nade.

And it's in sone sense the genesis of the
point in the CCl proposal, whichis that if a work is
an or phan, one way or another, you kind of identify it
as such. You say, we haven't been able to find the
copyright owner. You wouldn't necessarily say that as
a credit for every single photo, but you m ght have
sonme designation at the end that says this is what
t hi s neans.

W' ve really | ooked hard, but we haven't
found the person. | think reputable scholars and
artists will try to do that.

So that was the basis for the proposal

that we di scussed yesterday. | guess we're going to
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come later to the inclusion or exclusion of foreign
works, a topic on which | have quite a bit to say.

But | would say with respect to the
guestion that you put on the table that it's not clear
to me that conditioning the right to pursue particul ar
remedi es woul d run af oul of the exercise and enj oynment
| anguages in 5.2, maybe for the reasons Chris has
poi nt ed out.

But we sort of crossed that bridge with
respect to Section 412. And I'd like just as we're
ki cking of f this discussion, I'dliketoread fromthe
prelim nary worki ng group report on accessi on to Bern,
whi ch says, the president and the Congress deternine
whet her U. S. copyright | aw, ot her statutes, and conmon
| aw are conpatible with Bern, and what changes if any
are required to provide conpatibility.

So we can certainly informthe president
and the Congress on that, and of course that's the
princi pal job of the Copyright Ofice. But at the end
of the day it doesn't matter what acadenics think,
what all sorts of other people think, fundanmentally
the first call on this is what the Congress and the
presi dent have said, and at | east with respect to the
one data point we have in Section 412, they've

apparently concl uded that some sort of formality and
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conditionwith pursuit of remedi es i s not i nconsi stent
with 5. 2.

MR. SPRI GVAN: And here is why they' ve
concluded that, because WPO itself has nmade that
cl ear. W PO has said that limtations on renedies
typically are outside the scope of what 5.2 is tal king
about .

And what we heard from Ted was a kind of
absol utist viewof 5.2, that any fornmality runs afoul
of 5.2

Vell, we've absolutist views for exanple
about the First Amendnment. Hugo Bl ack on the Suprene
Court rem nded us that the text of the First Anmendnent

is, Congress shall make no | aw abridgi ng the freedom

of speech. Well, wait a mnute, we have | aws banni ng
crimnal solicitation. That's a law bridging free
speech. | can't solicit youto join me in comitting
a crinme.

Simlarly, just |ike that absolutist

reading of the First Anendnent kind of ignores
reality, the absolutist reading of Article 5.2 of Bern
kind of ignores reality. And the copyright |aw has
formalities in it which have extrenely meaningful
consequences.

The failure to register, 1'll say again,
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not only takes away statutory damages, but takes away
the possibility of attorneys' fees. And think again
about the realities of litigation that we've been
talking a little bit about today.

That nmeans that for many, nany, many uses
there will be no lawsuits for injunctions; there wll
be no lawsuits for actual danmges; there will be no
enforcenent of the extant copyright.

For many copyright owners, for reasons |
think Brad Hol | and has pointed out, that neans there
is no recourse to law, absent a cease and desi st
letter that is ignored.

So we have that built already into our
copyright law, a series of formalities that shifts
burdens potentially, that creates areasonable efforts
standard, and that limts Iliability | think is
conpl etely consonant with what we have now

MR. METALITZ: Yes, | actually wanted to
ask Ted a question. You obviously have a |ot of
experience inthis area. You' ve tal ked about a | ot of
situations, and the disclainmer prong of what you
t al ked about.

| wonder if you have any observations
about how the arrangenent that is ultimtely

negotiated relates at all to the l|license fee that
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woul d have been charged up front if in situations, in
a book they may have 50 illustrations, if they can
find 40 people and there is a |icense fee negoti at ed,
how does t hat conpare when the other 10 or sone of the
other 10 conme forward after publication? Can you
general i ze about that?

MR. FEDER: Yes, the way that's nornally
done is this, you go to the user or publisher, and
there are two or three types of fees, | don't knowif
St eve explained that to you

The basic fee we woul d charge is a norma
fee. In other words, had you cone to us at the
begi nning and the cost of that reproduction was $75,
that's what we woul d charge, you so pay us. There is
a provision anong the societies internationally that
does prescribe a penalty for those who go ahead and
reproduce work wi t hout perm ssion. And that generally
runs about 50 percent.

W sonetines apply the penalty and we

sometimes don't. When we apply the penalties it's
because our nenbers have asked us to.
So you have one - you have either the

standard fee or the fee plus penalty. And those are
the two basic ways.

MR. CUNARD: Ckay, then, | guess | would
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ask Jeff at this point, if that is the method, then
your clients who you are very famliar with and have
wor ked under for so long, | wonder why you have such
an objection to a simlar system conmng into place
with regard to orphan work in general under which if
t he copyright owner conmes forward after orphan work
status is established, the user would be liable for
payi ng a reasonabl e |icensing fee.

MR.  FEDER: For the nost part ny
organi zati on does not charge College Art Association
for reproductions in its tw basic publications. So
this i ssue doesn't come up. And we don't charge as an
acconmodat i on.

And maybe that is an indirect way of
saying that not all the copyright holders are just
| ooking to exploit and get as much use as they can out
of every use.

Sorry.

MR.  CUNARD: That's a fair point, and
t hank you. But I'm really glad you asked the
guestion, because it neans we're starting to
conmuni cat e.

| think with respect to - nost of Ted's
organi zation's clients are known. | think nost of us

have heard t he nanmes he nenti oned. And that woul d be
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al so true of VGA The starting point of any due
diligence search is going to ARS and VGA. There is a
standard rate card. You’'ve got to be a pretty bad
schol ar, historian, researcher not to start with the
principal collecting societies if what you are
interested inis 20th century or now 21st century art.

So what we've all been focusing on here in
my litany yesterday are peopl e who don’t have standard
rate cards, who are note generally speaking in the
markets to create works, exploit them They are not
in Brad's group, they are not in Lisa' s group.

And there is a |arge cadre of works that
are created by those sorts of people who don't have
any rate card, who don't have any standard rate, where
you can't obviously go and even start to find out what
a conmercial rate woul d be.

MR. HOLLAND: That's why our proposal has
been that artists be given tine to create the kind of
organi zation that Ted already has established.
Because it would give artists not only a chance to
gather their copyrights and put them under one
unbrell a where they could be found and negotiated in
a rational fashion, and with the certainty that somne
people are looking for for the user, but it would

going forward give artists of the future a chance to
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put their work under one unbrella for protection
agai nst future orphaning.

MR. FEDER: | just wanted to address one
remark to Chris. If | understood correctly, Chris,
you regretted the situation where if there were no
regi stration, the copyright holder could not sue with
the hope of getting attorneys' fees and statutory
damages when a user used their work wthout
perm ssi on.

| think thereis asinple solutionto that
problem and that 1is, abolish the registration
requirenent. Let the artist or whoever sue with the
possibility of getting attorneys' fees and statutory
damages without having to register. It is the
registration that is anathema to so nany, and whichis
abhorrent | nust say to the European m nd.

And the worst part of it is, if |
under stand t he requi renent correctly, theregistration
woul d have had to have occurred either prior to the
actual illicit use, or maybe within a very short tinme
t hereafter, and nost people are just not in a position
to do that.

MR. SPRIGVAN: So a coupl e of responses.
| don't regret the absence of statutory damages and

attorneys' fees. | celebrate. | think that - no, |
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understand - | think that the reason for statutory
damages and attorneys' fees being Ilimted for
nonregi stration is a lingering and I think em nently
sensible desire on the part of the United States
policy to incent registration for reasons that are
pretty obvious.

You want to understand something about
ownership, because understanding sonething about
ownership makes bargai ned for exchanges, |icenses
which are kind of the life blood of how these works
are exploited, makes |icensing easier.

So we think that producing information
about ownership is good, and we think that about many
fornms of property, not just copyright.

So |'"mhappy with the setup as far as it
goes, which is, we have a registry and there are
significant inducenents to register.

Now, | would note though that for the
orphan works that we're tal king about today, these
i nducenments are not sufficient. Because again these
are not works by and large for which owners foresee a
significant possibility of infringenment damages, and
i njunctions or attorneys' fees.

And so they do not - the inducenents to

register that | think work very well for valuable,
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comerci al |l y val uabl e works, do not work particularly
well for comrercially |ess valuable works, which to
pick up on a comment by Jon Band yesterday, m ght be
very val uable in other ways. They m ght be val uabl e
culturally. They may be val uable historically.

They al so may be val uable cormmercially if
used in a derivative work, reset, or differently
mar ket ed.

So there is a lot of value of different
kinds waiting here to be unl ocked. The question is,
how do we unl ock that. And the voluntary registration
systemis good as far as it goes, but it doesn't do
t hat wor k.

VR. FEDER: Complicated proofs of
ownership of copyright is a particularly Anerican
construct. It's not required in Europe. The

assunption was again that the work is protected at

creation.

Article 15 of Bern, I'll just read part of
it: In order that the author of a literary or
artistic work be regarded as such, it shall be

sufficient for his nane to appear on the work. That's
it. You don't need any nore.
And their systemhas worked for 120-sone-

odd years since Bern in the 1890s.
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MR. SIGALL: Let nme just skiptothethird

subt opic, because | think we're at a point to talk
about that.

Ted, you just said that it's worked for
100- and- some- odd years. And the inpression | get,
whi ch may be an incorrect one, and if it is if someone
could correct ne |'d appreciate it, is that the orphan
works issue has not arisen in any great degree in
Eur opean countries, particularly in countries that do
not have formal registration systems or other forma
syst ens.

One theory - if that is the case - one
theory that | think may explain that is the
preval ence of collecting societies and rights
managemnment organi zations in Europe, which are much
nore prevalent than they are here for |lots of
different types of uses and works, than are here in
the United States.

| s that a correct assunption or theory as
to help explain why there - to explain the conclusion
t hat the orphan works problemhasn't really arisen in
Eur opean countries and ot her foreign countries?

And if both those things are the case,
then shouldn't we try to devise a systemthat creates

an incentive to - for owners to organi ze in coll ective
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management organi zations in a way that essentially
they serve a function of not only collecting and
distributing royalties, but essentially they becone
the searchers for copyright owners, in a sense that
fol ks I'i ke menmbers or others go to these organi zati ons
and say, we want to use these works, and the
organi zations are the ones trying to find the
illustrators that Brad represents, or others, and say,
t hese people are using these works. Let's get them
t oget her.

|s that a sort of nodel that we're trying
to reach for in comng up with a systemthat naybe not
- Brad hasn't talked about time to create those
things, but also naybe an incentive to help
illustrators organi ze, and graphic artists organize,
in a way that hel ps solve that problem

So if anyone has reactions to that.

MR. FEDER: W do that to sone degree.
But | think our European partners do it, carry this
further than we.

By t he way, what we try to do, we maintain
a registry - and I'"'mnot in favor of registries as a
requi renent for orphan works, don't get ne wong - but
we have one of about 40,000 nanes, and if sonebody

cones to us and | ooks for an artist, not on our |ist,
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and i f we have that information, we do nmake an att enpt
to keep information on nonnenbers, we very happily
give that to the inquirer, but we don't always have
such t hi ngs.

I n Europe what often happens is that when
it comes to the distribution of collective nonies, it
may be repro graphic fees, or retransnission, cable
retransm ssion fees, the distributing body in the
country gives a chunk of noney to various qualified
claimants including the artists rights societies.

They don't di stingui sh bet ween t he nenbers
of those societies, and the nonnmenbers. The notion
there being that the society wll retain the
nonnmenbers' noney in escrow, and nmaybe will print in
their newsletters, and perhaps in other formats as
well, other fora, that this noney is avail abl e.

And they will at times ask their own staff
to try and check and track these people down. \Wen
the claimant can be found, the fornerly unl ocatabl e
artist can be found, then that noney is given over to
t hem

And that is how a good deal of this is
done at the present.

MR. SPRI GVAN. Ckay, so collecting rights

societies obviously have a big role to play, for
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comercial artists. And | think it is true to ny
observation that this is done better in Europe than
it's done here.

But for nonconmercial artists, for all the
peopl e that Jeff has been tal ki ng about, and t hat Save
the Music is interested in, and many noncomrerci a
artists interact with Creative Conmons and offer their
works, for license, collecting societies are never
going to be nuch of a factor.

These are people who are not the kinds of
creators who are going to be well served by a
col l ecting society. They are too diffused, their
interests are too different. Wat they want is too
different. And their works are too idiosyncratic
often to kind of fit into the standard rate card type
format.

So | think there the collecting rights
societies have a limted role to play.

Now with respect to the issue of why is
this a problem orphaned works now versus before, |
think it's pretty obvious. W've gone through this
huge transition from an analog to a digital world.
And t hat transition has enornous i nplications, and one
of the biggest inplications is that it absolutely

transforns the econom cs of publishing.
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It's not like traditional publishing
houses are goi ng to di sappear, but their role is going
to be different, and there is going to be other kinds
of publishing operations that operate digitally and
operate in a rmuch | ower cost environnent.

And in this kind of environnment where the
econoni cs of publishing are nore happy, it's cheaper
to publish, lots of works and |ots of uses of orphan
wor ks that econom cs never would have allowed in the
past econom cs now al | ows.

And the barrier used to be econom cs, but
now it's | aw, because econom cs has fallen away as a
barrier. No one ever thought about an orphan works
regi me when virtually every use you m ght want to make
of an orphaned work was t oo expensive to be worth it.

So sone mmj or publishing houses m ght use
or phaned wor ks, but they have the resources to invest
in big searches. But now creativity is distributed.
W tal ked about the cell phone cameras yesterday in
t he London bombings. Creativity is distributed. News
reporting is nore distributed.

And in that world, the orphaned works
probl em becone a real problem Europe is going to
have the problem too. It may be that the European

mndset is alittle bit different, and typically I'm
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an admrer of the European nmindset. |n copyright, |
think it's alittle bit nuddl ed.

Article 15 is as you state, but it has
not hing to do with what the copyright renedi es are for
an author's work. 1t's what an author has to do to be
identified with the work, which feeds i nto what noral
rights he mght be due, which the U S. subscribes to
only in passing.

But | think in looking at this that we
have a problem the Europeans have a problem and
we' ve ki nd of beaten themto the punch in recognizi ng
it. And that's good.

MR HOLLAND: | am still unconfortable
with people trying to determ ne in advance what work
is worth something and which isn't. A good exanple
woul d be B.B. King who for the nagjority of his career
probably was unconmmercial and now does silly
comercials by virtue of his nusicianship.

Cynthia Turner and | were contacted by a
wonman, Lisa Hanpton, the director of Copydan in
Denmar k, who said she had the nanmes of a nunber of
Anerican illustrators for whom she had checks but no
way to find a way to deliver them

This is alnost the opposite of orphaned

works. There's no systemin the United States willing
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to find those authors and to i ndemi fy Copydan agai nst
fal se claimants.

But if there were, then there would be an
exchange between Denmark and the United States, plus
Dani sh artists, however many of themthere are, whose
work is used in the United States, could be returned
to them

Also if you'll notice, Krissy Tipner, the
CEO of Vi zcopy in Australia, in her subm ssion to the
Copyright Ofice, nentioned that in her opinion the
lack of a reprographics collecting society for
American illustrators has probably hurt our market
val ue.

W agree, which is why we have nmade a
proposal as far as back as three years ago to the
Copyright Clearance Center to try working with us to
put sonething like that in place for Anmerican
illustrators.

W were asked to come up with a system
that would allow us to track artists, because they
said they had no way of tracking artists. So we
proposed a system to them of persistent identify,
objective identifiers that they could use.

W sent the proposal to themalong with a

fl omchart of a copyright bank and howthe entire thing
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woul d work | ast Cctober. And we've been sent a letter
thanking us for our patience, and waiting for a
response.

They can send us a |l etter agai n and agai n,
because | think they're expecting our patience for
gui te awhil e.

That's why I'mthinking, | think you are
right, Jule, that we would wel come not just the tine
but an incentive on the part of publishers to work
with us to create a systemthat would give not only
users but artists the nechanismto come together and
facilitate the kind of transactions that everyone is
interested in facilitating here.

MR, CUNARD: O course that would be a
wonderful goal. But | sort of share Chris' concern
that for a vast nmjority, for a large majority of
wor ks that woul d be used, there isn't ever going to be
a collecting society.

Thi s whol e di scussion over the last 2-1/2
days has been at the |evel of considerabl e
abstraction. But you have solicited coments fromthe
public at large, including, you know, we filed
comments, which had hundreds and hundreds of real
wor |l d exanpl es.

So the question is to Brad and to you and
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to others would be, how would you deal in the rea
world with all of these exanples? It's great to say,
|"man illustrator, sonmebody is ripping off my work.
No one wants that to happen. |If the illustrator was
permtted to put his or her nane at the bottom and we
could go to a collecting society organi zed by Brad,
every single one of ny nmenbers |I'm sure would be
delighted with that.

But that is not the real world. The real
world is, |'m publishing photographs of works by
Haitian artists. The works are often not signed, or
the signature is illegible. It's inpossible to trace
current ownership.

The real world is, I'mtold, uncredited
photos of an early black architect fromthe yearbook
of a major university. The publisher of the yearbook
is out of business.

And there are, we documented 100 such
exanples. |I'mjust giving you two at random

The collecting society is not going -
there is no collecting society goingto be established
for those kinds of works. And Brad Holland' s group
and Lisa's group aren't going to help ne with respect
to those, nor frankly is ARS or VAGA. | think.

MR. HOLLAND: Then use a disclai ner, use
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t hem and have the disclainmer. That solves it.

MR.  CUNARD: The whol e purpose of this
activity is, what happens if the photographer cones
out of the woodwork, or the Haitian artist's
grandchild comes to the United States and says, that
wor k was prepared by my grandfather 25, 30 years ago,
or sonething like that.

But | happen to be using one foreign work
and one donestic work. W coul d have equal Iy col orful
and vivid exanples frompurely U S. sources.

That | think is the hard question that |
t hi nk we shoul d be focusing on.

MR. HOLLAND: | woul d recogni ze t hat there
is probably a broad nunber of cases that can't be
solved. W're talking about situations that can be
solved. |[If an orphaned work systemi ncl udes t he work
of Haitian authors, batik makers and Yiddish folk
singers and comercial illustrators, well, we're
dealing with a very wide range of artists.

W may not be able to solve the problens
for all those situations. Wiat do | do wth
phot ographs that | found in ny grandnother's attic
that 1'd like to duplicate? That is a different
system 1'd like to duplicate it.

When | read the notice of intent, | nade
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a-totry totake the position of the user, | nade a
list of situations where | had tried to track work,
one to give a speech, one to do a book actually from
t he Li brary of Congress where | found sone ol d stories
fromthe WPA fromthe 1930s.

In each of those cases | could see a
nunber of situations where | would be hindered from
using that work if | had to track all the authors.
But | know that if the system sonehow involves
rel easing copyrights on work, based on whether they
can be | ocated, whether the author can be | ocated or
not, you're using a very wide net to catch all sides
fish.

If you cane to us and said, this is a
great system the idea of proposing a licensing
system a collecting society for comer ci al
illustrators is fine, let's work on that, and then
we'll deal with the Haitian artists as a separate
category, that would be great.

MR. CUNARD: The problemis, we're dealing
with the copyright aw as we have it today. And the
copyright law as we have it today draws not
distinctioninterns of rights as far as | understand
it between a Haitian artist, Picasso's estate, or a

phot ogr apher who was doi ng phot ographs for a yearbook
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in the 1940s, that's what we heard yesterday from al
t he peopl e representing phot ographers.

The copyright law, as | understand it,
doesn't actually distinguish between those different

ki nds of works. Now, if we're only here organi zing a

system for illustrators and people who are in the
market, in the US. market exploiting their works
today, well, then we should be clear that that's al

we ever really hope to acconpli sh.

| f on the other hand we hope to be sol ving
t he orphan works problem wit large, which | would
subnmit at |east fromthe standpoint of mnmy nmenbership
doesn't deal nmainly with people who are actively
exploiting works in the mrket today, Ted' s
organi zation's clients, Brad and Lisa's clients, the
pr of essi onal phot ographers, then we need to grapple
with the larger universe of works that are protected
by United States copyright law, both U S. and foreign.

MR SIGALL: | will get to you in just a
second. Let me just clarify |I think what | was
thinking of, at least in terns of incentive.

W can as you nentioned, Jeff, try and
deal with the situation - 1 guess | look at it this
way. We're trying to sort of snoke people out. And

inthe sense that if you create one way to i ncentivize
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folks in Brad or Lisa' s group, they nay not think that
this is the best way to go, they may object to this,
one way is to create a orphan works systemthat says
totheillustrator, if you don't start getting part of
acollective, if youdon't start participating inthat
way, you m ght suffer the consequences of bei ng | unped
inwith the batik printnakers who are taking a | ot of
abuse in this proceeding, you may be |unped in.

| think the reality is that there is that
gray area of people who are sort of on the fence
There are people who are very close to being in a
situation where they for what ever reasons don't really
want to actively rmanage their copyright, and willingly
allow use or just would be perfectly happy with a
default licenses | guess Chris woul d advocat e.

But they nay al so, after thinking about
it, say, no, I want to start being Iike Brad Hol |l and
actively manage ny copyright.

So the questionis, maybe you can identify
that group that your group wants to nake nobst use of
in the negative, in the sense they're the ones who
have not nmanaged to join a collective organization
like the one Ted operates or the one that Brad is
envi sioning. They're the ones who haven't done that,

and in the sense that if your group - people in your
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group are trying to search, they search those pl aces
that exist, and if they can't find them that's nost
of the way there, that's nost of the way to a
reasonably diligent search, and you try to define
peopl e in the negative.

And what you end up withis, | think, what
one of the goals as we described yesterday is that you
have a situation where those folks who otherw se
can't enforce their rights because litigation is
expensive, they're sort of pronpted to becone part of
an organi zation where they can at |east get paid
something, and | think at the same time we're hel ping
folks identify that class of owners who are truly
or phaned works; they are truly not managed copyri ghts
and not - and you free up that kind of use.

So that's the sort of thinking in terns of
incentive that at least | had in my m nd.

So | think Steve had his hand up

MR METALI TZ: Just an observation, that
t he di scussi on over the | ast fewm nutes, which | find
real |y fasci nating, hel ps to underscore t he i nportance
of approaching this, a lot of this anyway, on a
sectoral basis. Because the answers are going to be
quite different depending on the different kinds of

wor k.
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| understand that Jeff and Brad, they're
bot h tal ki ng about visual art works, but if you talk
about, you have subm ssions in the record, for exanple
from ASCAP and BM, that assert that the nunber of
or phaned works in their sector would be either zero or
vani shingly small. 1'mnot asserting that it is zero,
but it is certainly much snaller, especially if we did
this in a stepwise fashion and started with U S
wor Kks.

That it seens |ike that the solution that
woul d apply for nusic wouldn't be the sane as they
would apply to visual arts, whereas as we've just
heard, there are going to be a | ot of orphaned works,
and there are collecting societies covering a great
many of the people involved. And it's just a totally
di fferent environnent.

So | think the idea of noving toward
| ooking at this on a sector by sector basis, | think
t he di scussion of the last few m nutes supports that
appr oach.

MR.  SPRI GVAN: So ASCAP put in sone
comments, basically saying look, in our sector, we
have | ess of an orphan works probl em because we have
ASCAP. | think that's what | heard from Steve

And that's just not true. So Save the
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Music again is an organization devoted to the
preservation of Jew sh culture, and especially Jew sh
cultural rmusic. W got ASCAP's coments, and we kind
of chuckl ed, because we've never been able to find
information about a work that we wanted to |icense
t hrough ASCAP or BM. And in fact we went through our
current |ist of things that we wanted to |icense, the
search results are zero for those collecting rights
soci eti es.

And so the noral of the story is that
again there is a structural issue with the way this
roundtable is going with who is sitting at the table.
Save the Music is the closest | think organization
here to an organi zation that is actually using nusic
that isn't the kind of nusic that RA is concerned
wi th, that ASCAP is concerned.

But that is nore and nore our culture. So
a lot of this Yiddish culture nmusic was witten by
peopl e who | ater went on to be big stars of Broadway,
and they created kind of American culture, red white
and blue Anerican pie culture. This is where they
came from

So this is enornously inportant to our own
understanding of our history. This world that Save

the Music lives inis orthogonal to the world, for the
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nost part, that ASCAP, BM and the RAAlive in. That

is the problem

So to talk about <collecting rights
societies is good, I'm glad we're doing it. They
performa very useful service. But they cannot cover
the field.

MR METALITZ: If | could just respond,
because | did not say that ASCAP and BM cover the
field, although their subm ssions may have said that.
And |I'mnot here to represent themtoday.

But | think the point is still valid that
t hey cover a heck of alot of the field, especially if
we're tal king about U S. works. There are coll ecting
societies in nmany other countries for nusic, for
nmusi cal conpositions. And | don't know the
particul ars of your clients searches for exanple, and
to their equivalents in the countries where that mnusic
was devel oped, and whether that information is still
avai | abl e.

But my point is sinply that it's a matter
of degree, but one that is so great that it becones a
difference of kind, that sone sectors have very
different issue here than other sectors, and that
probably ought to be recogni zed.

MR. CUNARD: The differences, though, are
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bet ween coverage and sort of due diligence and
searchability.

So | think with respect to the sectors
represented by your nenbership, by Fritz' menbership,
by ASCAP and BM, the vast najority of works are never
going to be orphaned, and it nay be asynptotically
approaching 100 percent or sonething like that, in
whi ch case you'll be kind of out of the system

On the other hand, either Save the Misic
or the sorts of exanples that we had in our coments,
sonmebody who is dealing with nusic of the silent film
era, the nusic was never recorded, so the ASCAP
dat abase doesn't have any of the nusic.

W publish folk and children's songs
because we couldn't |ocate copyrights, we have no
original Native American song, Hanukkah song or
Spani sh | anguage song.

|''ma sound artist, |"ma creative artist,
someone who wants to pursue copyright. And | sanple
froma cassette, from sonebody's discarded answering
machi ne, old records and so on and so forth.

And 1've searched, but obviously the
trails, the search trails are |ong since overgrown.
How do we deal with those people who are outside the

established systens of ASCAP, BM, Sound Exchange
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ARS, VAGA, the would-be illustrators partners,
part ner shi p. W're going to search every single
illustration ever created in the United States.

That's what | think this proceedingreally
should be focusing on, not the ones where it's
relatively easy to go to a database and find and
| ocate the copyright owner.

MR, SI GALL: I think now if people are
willing we could continue. But if we want to take a
short 10-m nute break and nove on to t he next segnent,
we could do that. W' ve gone for about an hour now.
| don't think we have nmuch nore to go through, | think
about another hour's worth of material, at |east from
our perspective.

But we could continue, go on, and finish
early if people want to do it that way, or not take a
br eak.

Ckay, sounds good.

| guess just to clarify a little bit, |
think torespond just alittle bit to what Chris said,
| think what you just laid out in terns of wth
respect to Save the Music and the works they want to
make use of is essentially the due diligence search
ar gunent .

The non-presence of certain works in well
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known dat abases |i ke ASCAP and BM again takes you a
long way there. And the question is, if you have a
standard that says, not being present in these
dat abases helps establish that point, you nmay
i ncentivize people in Brad's group or Lisa's group or
sonme of the others to becone part of those, or to just
stay on the sidelines in that sense.

So | guess ny point is that collective
studi es cannot cover the field, but the gap between
the field and their coverage i s, and ascertai ni ng t hat
gap, is sort of exactly the kind of evidence you have
with respect to reasonable search that is | think the
kind of things that courts or whonever is addressing
this, that's what they're going to be |ooking at,
that's really where the determnation is going to be
made, those kind of gaps are what people are going to
descri be.

Turning nowto the question of the three-
step test, and the question of whether any system
t hat' s bei ng devel oped woul d - how does the three-step
test informour deliberations about the type of system
t hat shoul d be devel oped?

The first question that | have cones from
the first part of the three-step test, which is, the

first prong is the WO dispute panel in 2000
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identified, it has to be certain special cases.

And | think there was a fair anount of
support and agreenent for an orphan works regi ne that
would apply to all types of works, and that it
woul dn't be categorized into any type of work or even
type of wuse or type of users. There was - nost
proposals we were talking about relatively broad
cover age.

And | guess the first question is, to
react to the assertion that such a broadly based
regime, how that could fit into an argunment that it
fits certain special cases, as that's beeninterpreted

or as that's understood in WOor in the internati onal

comunity.

So that's the first question. Chris and
t hen Ted.

MR. SPRI GVAN: Okay, so the first thingto
say is that | think on anything but an absol uti st

reading of 5.2 you never get to the so-called three-
step test, because the kind of formality that you're
envisioning is not a prohibited formality; it's rather
the kind of permtted formality that we currently have
in copyright |aw.

W' ve been over that.

The second poi nt, though, which |l thinkis
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also inmportant, is that even if you get to Article
9.2, TRIPS Article 13, and the so-called three-step
test, it is far fromclear that that three-step test
isin fact a three-step test.

What - whet her the special cases | anguage
has any i ndependent fact on the determ nation at al
| think is still up for grabs. And I'll read you a
report on the Brank (phonetic) Revision Conference in
St ockhol mfrom 1967, 1'Il ready you briefly what they
sai d about Article 9.2

If it is considered that reproduction
conflicts with the nornmal exploitation of the work,
reproduction is not permtted at all. If it is
considered that reproduction does not conflict with
the nornmal exploitation of the work, the next step
woul d be to consider whether it does not unreasonably
prejudice the legitinate interests of the author.

Only if such is not the case would it be
possible in certain special cases to introduce a
conmpul sory license or to provide for use wthout
paynent .

They're talking about a conpul sory
license, or free use. Conpulsory licenses, or some
l[imted use of compul sory licenses, are specifically

allowed for in Bern by virtue of that, separately,
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TRIPS. Andthis articleisreally alimtation onthe
use of conmpulsory licenses, gratis conpul sory
i censes.

W' re not tal king about gratis conpul sory

| i censes. W're talking about sonmething very
different. W're talking about I|imtations on
liability.

And in that case you can understand -
well, let me back up. In the case of conpul sory
| i censes, you can understand why certain speci al cases
m ght actually have sonme neani ng. Because conpul sory
|icenses are a renoval of any copyright.

They are basically a dedication to the
public domain for free is what they are equival ent to.
And in that case you would have the notion in your
mnd, | think rightfully, that if you do too nmuch of
that, in either a nunerical or a relative sense, you
destroy the market for that type of work, you take it
away.

On the other hand, if you get a price
signal like in the case that | proposed, if you get a
price signal from failure to either register or to
actively police or to manage it in the sense that you
are not findable, your work is an orphan, the danages

t hat you get probably exceed even at a very | ow | evel
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t he market value of the work, which is | ow

And so the normal exploitation of the work
is not interfered with. The market for the work is
not interfered with. And the certain special cases
| anguage doesn't have independent bite in that case.

MR. FEDER. Wth regard to certain specia
cases, | think it was Professor G nsburg who pointed
out in her paper as to how could you define as a
certain special case a situation where everything is
avai |l abl e for orphan work?

Take your exanple for instance. If a
speci al case were Yiddish nmusic of the late '20s and
early '30s of the city of Lodz in Poland, | could see
that as a special case. But the way this is
presented, it means all rnusic from all periods, and
all ethnicities, are subject to bei ng decl ared or phan.

And | think it goes agai nst the neani ng of
this provision.

MR. CUNARD: So | have a few thoughts.

First, | think the WO panel decision is
one data point, one nassive alnost unreadable data
point, but a data point nonetheless, and was one
obvi ously that was decided in a circunmstance | think
radically, alnost 180 degrees different from what

we' re tal king about here.
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W' re tal ki ng about sone wor k wher e peopl e
had in fact normal exploitations of work that were
ongoi ng and had been ongoing for several years, and
t hey were being sort of pared back.

W' re tal ki ng about sonething potentially
quite different here.

And second, with respect to the panel
decision and its view on speci al cases, if you |l ook at
what it said, and you l|look at what Daniel GCervais
(phonetic) says, there are sort of two ways in which
you can think about a special case.

One is that it is clearly defined in
national |egislation, and narrow in scope and reach.
And | may disagree here with Ted that certain and
defined doesn't mnmean wth respect to a actual
particular work or set of works. It rmeans
particul arized or narrowy circunscri bed with respect
to a particular application, and here, as we've
described it, it's a very narrow, narrow, narrow set
of circunmstances, where the copyright owner's rights
woul d be circunscri bed.

And second, the panel | think intimted
that it was possible that special purpose could be
read by reference to a sort of special |egislative ore

a national or a statutory or a public policy purpose,
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and of <course that's really the genesis of the
copyright office's notice that under US. law it
real ly makes sone sense to have these works which are
truly orphaned find their way back i nto t he commonweal
of discourse, which seens to be in fact a very
legitimate public policy purpose.

| also don't think we should ignore,
al t hough Professor G nsburg dismsses it, the idea
that a limtation on renedies is not really a
[imtation or exception in the way that we have
referred to these things in U S. copyright |aw

W in fact have structured our copyright
law to put the limtations and exceptions in one
pl ace, and the renedies in another place. And so
al though sone have dismissed the notion that the
proposal here is possibly not subject to the three-
part test, we shouldn't ignore the possibility that
maybe the three-part test isn't really applicable in
thi s circunstance.

VR. VETALI TZ: Just a couple of
observati ons.

Certainly to the extent that the orphan
works reginme is clearly defined, and t he due diligence
standard is well defined and | guess | would say

rigorous, that helps the case that this is a speci al
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case. That was one of the points that Jeff nade.

The fact that, at |east we've heard many
times, and nost recently from Jeff but others have
said it and we've said it, that there are certain
sectors in which there will be very, very few orphan
works, certainly | think is sonme evidence that it is
not the situation where everything has equal potenti al
to be an orphan work.

In practical terms, | think it's fair to
say, a commercially released sound recording in the
United States has very little potential to be an
orphaned work. It's not zero, but it's very snall
Whereas Jeff has given us many exanpl es of works of
visual art that may have a very high risk or potenti al
to be treated as orphan works.

| think that differential initself again
suggests that we're tal king about a special case.

| guess the final point | would nmake
which |'ve made before, is one way to take a little of
the tension off this questionis to apply this to U S
wor ks, and | say that even though fromthe perspective
as the recording industry's user, it would probably
make sense for it to be applied to all works, because
we may want to use non-U. S. works whose aut hors can't

be found or identified.
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But for other reasons | guess we'll get
into later, this is one reason why it would probably
nmake sense to start just by dealing just with U S
wor ks, because then you don't have to confront this
guesti on.

MR FEDER: | am by no neans a Bern
Convention expert, so |'ve been reluctant to say a
whole lot. But if |I may just offer what nmay be very
sinplistic thoughts, it seems tonethat if we require
a standard of due diligence in determ ning what work
is an orphan, that limts the category of works to a
smal | and |imted nunber.

And i f you require conpensation as | hope
you do in the event that the author does eventually
show up, then | think the standard of norna
exploitation and prejudice to the author is nmet, and
it seens to me that you have satisfied the three-step
test.

UNI DENTI FI ED SPEAKER (SC) 3:11:03): But
| think it m sses the point, because you're going to
undertake the due diligence after you' ve chosen the
work fromthe world s work, and therefore, it's the
category of the world's work which is not the speci al
case. You've taken one and you've applied due

diligence to it. That doesn't make it sonehow a
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speci al case.

It's a special case perhaps in everyday
parl ance for you, it's inportant to do that. But you
had the world' s copyrighted works to choose from
It's not as if you had narrowed it down to a 100 wor ks
of a particular kind, a particular genre, and said,
now | ' mgoing to do due diligence on one.

So | just wanted to bring that up.

MR. SI GALL: The next question | have is
going to the next elenent of the three step test, the
guestion of conflicting with the nornal exploitation
of the work, and specifically, would a provision as we
di scussed earlier today and yesterday, a provision
al l owi ng continuing use after the owner surfaces, of
some sort, how does that interplay wth the
requirenent that thelimtation or exception, assum ng
that you' ve gotten past the hurdle that it is a
[imtation or exception, should not conflict with the
normal exploitation of the work?

How does that all sort of conme out in the
m x of this anal ysis?

MR METALITZ: Well, | think to echo what
Fritz was saying, to the extent that the system
provides in that circunstance for the copyri ght owner

who comes forward to, even if they're not able to
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enj oi n further ongoi ng use i s what you're sayi ng, even
if they're not able to enjoin that, if they are able
to claim conpensation that is equal to what the
reasonable |icensing fee would have been, it would
certainly aneliorate at | east the i npact on t he nornal
expl oitation of the work.

They would be presunably in the sane
situation they woul d have been had they been reached
and had they agreed.

Now obviously they were never given a
chance to refuse based on the facts here. But had
t hey been reached, and had t hey agreed, they in theory
woul d have cone up with the same outcone.

So | think that would at |east weigh in
favor of the argunment that this doesn't conflict with
normal exploitation of the work.

If in fact they get nothing, or they get
only a nom nal anount that doesn't bear any relation
to what the market m ght have produced, then you m ght
have a different situation.

MR FEDER: | think it very nuch depends
on what happens after the work has been exploited. It
seens to me if no author shows up, then the user of
course is likely to continue to exploit the work

wi t hout having to pay a fee.
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And by the way, this is tangential, but
t he Canadian system if | wunderstand it correctly,
woul d have obliged the user who couldn't |ocate the
work to deposit a fee, a fixed fee, probably a nodest
fee, with the CCB, and then they would distribute it
to the artists as the artist does appear.

This is sonething, as | pointed out
before, that the collecting societies are prepared to
do and do do in different European countries.

So one scenario is that nobody shows up to
claiminterest in the work so it continues.

Anot her is when the artist shows up, and
what do you do at that tine? Do you negotiate for the
future?

Logic woul d say yes. Now the artist nmay
not want the thing to be on the market, and that is a
little bit like that the old NIE and restorati on, you
had to decide what to do on the basis of the artist
showi ng up and maki ng a cl aim

There is an i ssue of course as to whet her
it's possible to make a deal which involves a
retroactive paynent as well as a future paynent.

And the third, but it's the nbst dangerous
thing, is there shoul d be no pi ggybacking on the first

use. In other words, a second or third or fourth user
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should not cone along and say, because the first
person cleared the rights, | can now use that

cl earance and go on and rmake expl oitati ons.

But | think the narketplace tends to
resolve these issues. | thinkit's an inportant fact.
MR.  CUNARD: | think it is intuitively

appealing to say that where the copyright owner is
unl ocatable, and i s not exploiting the work, that the
expl oitation of the work by the user does not conflict
with the normal exploitation of the copyright owner.

That seens to be intuitively appealing.
| realize others wish to poke holes inthat intuition,
but to ne that just seenms |like a matter of common
sense.

The question is whether or not when the
copyright owner cones forward, there is a conflict
t hen between the users continued use and the norma
expectations of the copyright owner.

And to be sure there nay not be agreenent
for the reasons we've all tal ked about here, but there
woul d be a sort of Iimted set of renedi es of one sort
or another that would be nade available to the
copyright owner, and | accept for the noment and for
the sake of argunment that a reasonable |icense fee

woul d be nore appealing from a three-step point of
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Vi ew.

But | don't accept for the argunent that
a cap approach is necessary inconsistent with Bern in
t hese circunst ances.

MR. TAFT: As soneone who doesn't really
know the international lawon this, | wonder about the
concept of normal exploitation, especially as applied
to traditional cultural expression.

Nor mal exploitation mght be in a
conpl etely noncommerci al context, and how does that
relate when a commercial entity wants to use sone
piece of art froma traditional cultural expression.

MR METZCGER For Chris | think
under st ood you to say that there woul d be a di fference
between a conpulsory license and a limtation on
renedi es.

And |I'"mjust trying to understand, under
some of the systems contenplated here, what woul d be
the di fference between a conpul sory |icense and a use
wi t hout perm ssion for a fixed fee?

MR. SPRI GVAN. Bot h t he St ockhol mrevi si on
statenent and the single WO panel dispute, the 110.5
panel dispute that dealt with this, both deal wth
conmpul sory licenses that are set for a fee of zero,

okay, gratis uses.
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And the difference would be, at |east
under our proposal, that we are trying to use a real
mar ket mechani sm not sone fal se or unreliable market
nmechanism |ike a judge | ooking | don't know at what
totry to figure out what a bargai n for exchange woul d
have | ooked Ii ke.

W' re using areal market nechani sm which
is a signal sent by the user about the commerci al
value of a work. And that signal | think the
Copyright Ofice data suggest that that signal is
pretty robust.

We're using that signal to set a price,
and we're pricing a default license at that price.

Now what would the price be? You can
think of the price of the default |icense, the fee
that gets paid to the rights holder, as a cost of
conplying with the requisite formalities.

So the requisite formality in the first
i nstance woul d be registration, and t hen keepi ng yo8ur
address up to date, or your contact information, or
nom nating an agent to handle this for you.

You could conme up with that price, and if
a work was expected to return below that price, the
per son woul d basi cally choose the default Iicense. |If

t he work was expected to return above that price, the
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person woul d choose to use the formality and retain
all their renedies.

And the point there is, you actually get
a market mechanism That sends a price signhal. And
t he conpensation you would get from the license is
actually the closest thing you can get to a market
rate.

So | also think that cap damages, capped
at a certain level, would be acceptabl e under Bern,
but I think that the default |icense system is a
better systembecause it makes use of the information
we can actually get.

| think that copyright arbitration panels
come up with a nmarket price. | think they come up
with sone notion of equity. But the rmarket,
typically, equity is kind of a subsidiary concern.
It's supply and denand, and that's typically what the
econony runs on, and that's what we're trying to
provi de.

MR, SI GALL: Can | ask you a follow up
guestion clarifying? | want to nake sure | understand
your position, especially with respect - because nmuch
of your position I think hinges on the notion that
failure to register is a signal by the copy owner of

t he val ue of the work.
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So let's take a specific exanple from a
Suprene Court case. The docunentary television film
what was it called, Crusades in Europe, produced -
about General Ei senhower, CGeneral Ei senhower's nmenoirs
from Wrld War 11, it was produced and exhibited on
television in the '50s and ' 60s.

It was not renewed in 1978 or so, or
sonmewhere thereabouts, and therefore fell into the
publ i ¢ domai n, which all owed t he conpany, Day Star, to
repackage it and avoid copyright issues with respect
to the case that went to the Suprene Court.

| guess |' munder st andi ng your positionto
say the fact that it was not renewed in 1973, say, for
exanple, was a signal by the creators of that work
that their work was worth |less than $10 or however
much it was - cost to register at that point.

That's what we should, the marketplace
shoul d concl ude about that activity?

MR. SPRIGVAN: Right, so the way to | ook
at that exanple is to say, as econom sts woul d, that
in any regulatory system error is endogenous, which
nmeans basi cal ly that individuals will rmake errors, but
we rely on incentives to properly incentivize cl asses
of people. And you can deal wth individual error

within our proposal. ['ll get to that in a m nute.
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But the real question is, for 95 percent
of rational individuals, wll they respond to
incentives? And the evidence that we see in the
hi stori cal data suggests that, yes, they do respond to
i ncentives.

And we see that today. There is no
requi renent that you regi ster your copyright, and yet
t housands and thousands of people a nonth, and
cor por at i ons, do, because they have valuable
properties, and they wish to have the very inportant
remedi es of statutory danmges and attorneys' fees
avai lable to them And so they take advantage, they
i nvest, in that protection, because it's an
i nvest ment . It's an investnment of noney and tine.
Not a large one, but it's an investnent.

So okay, properly incentivize your
rational person. And then how do you deal with error?

Vell, in our proposal we try to deal with
error in tw ways. One of which we talk a | ot about,
the other | talked a little bit about yesterday.

The first way of dealing with error is,
don't nmake the formality i mediate. Wait. W suggest
waiting a quarter century for nost works. Al | ow
peopl e to understand what their value is.

You're not going to deal with the orphan
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wor ks problemin full, but you' re going to reduce the
ri sk of error individual cases.

The other thing that we talk about a
little bit isthis possibility of reclamation. |f you
turn out to be wong, you can cut off future uses
prospectively by conplying with the formality.

You may in fact not be able to cut off the
use that was made before you registered, but that's
kind of life. That's a necessity for the systemto
wor K.

There is one other thing that | think is
worth saying, and that is, that our experience with
formalities was | engthy. W had al nost two centuries
of them But we had formalities under the old reginme
of paper and nail and you know copi es on car bon paper.

W are living in an age where a system of
formalities can be nmade very cheap, very efficient,
and in fact, largely privatized, so the collecting
rights societies, they collect enough information
where they can format it properly and feed it into a
registry. | can happen |like that.

And for <creators that aren't in a
collecting rights society, businesses coul d conpeteto
solicit their information as well.

W have conpetitioninthe Internet domain
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name space, and registration has gotten easier, and
it's gotten cheaper.

Sothisis the nodel. And the ideais, we
are using the market nechani smwhere we can find it.

MR. SIGALL: | guess - | understand the
poi nt about error. But what | don't understand is the
poi nt that you can concl ude sonet hi ng about the val ue
of the work fromthe failure to register.

| magi ne the situation in 1976, where you
have both the seller and the buyer of that particul ar
wor k conpl etely i gnorant of both the copyright | aw and
the current situation in the Copyright Ofice with
respect to the renewal of that work.

It seens inpossible to me that if they
negotiated to nake VHS, nmaybe a Betamax version of
that work, for sale to the consuner, that if they cane
to a conclusion that a reasonably fair price for the
license to do that was $10, 000, | don't understand how
that - that seens to be conpletely at odds with the
notion that the value of the default |icense should be
sonmrehow pegged to the value of paying - of not
regi stering or registering.

| guess | don't see that - I'mtrying to
understand how that's an argunent agai nst the use of

a reasonable royalty approach, or as a neasure of
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fixing the value that the user should pay for the use
of the work.

MR.  SPRI GVAN: Ckay, so the argunent
agai nst a market or a reasonably royalty approach is
that there is neither a market nor in nobst cases
reason, there is just a few guesses as to what this
m ght be wort h.

The aut hor comes in saying, |'m Picasso,
and the user cones in says, no, you' re Joe Schnoe.
And t he val ue i s set somewhere between Pi casso and Joe
Schnoe, but there are no principles or test that tell
you how to do that.

The argunent that a decision whether or
not to conply with formalities suggest sonet hi ng about
prices, the argunent is not that it suggests exactly
what the work is worth, because that's a bargain for
exchange; we only know that later. But it suggests a
threshold. It suggests either that the work is above
a threshold or belowit.

And the threshold is the value of the tine
taken to educate oneself about and conply with the
formality, and the actual expense of conplying with
the formality. That is the threshold.

Now t he case of a videotape, people put

i di osyncratic values on things. So it mght be, |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

174

don't know who owned that, Tinme-Warner? Ckay, it
m ght be that Fox made a m stake about what they
thought it was worth. That ended up being a Lanham
Act case because of that m stake they made.

But it nay be that they nmade a m stake
about what that was worth. It may be that they
screwed up and just didn't think about it, and they
let it fall into the public domain. That will happen
t 0o.

I f you make the formalities sinpler and
nore strai ghtforward, and keep the rul es sinple, that
wi || happen | ess. You will push the rate of error
down, but you will never get rid of it, and there will
al ways be error.

And so you come up with nechanisns to try
to renediate error as nuch as you can. That is the
25-year del ay, which gives people tine to think about
it and get educat ed.

And you come up wi t h nechani sns even after
they make the error for themto vindicate as nuch of
their right as they can. That's the recl amation i dea.

But again, the concept of the copyright
law as it applies to orphan works is, can we free up
some of these risks for good valuable socially

val uabl e pieces? And we could spend a |ot of npney
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and a lot of time on a conplicated system and we
could still get error. W're going to get so-called
mar ket |icensing fees that are either above or bel ow
market. There's going to be error in the system no
matt er what system you pick

MR FEDER: You cannot reinstate
formalities without incurringthe great displeasure of
the WIO and the rest of the Bern nenbers. | mean
there is just no question about it.

| nmean the fornmalities as they were so

long practiced by the United States, some of which

still survive, are really a dead letter as far as our
Bern partners are concerned. It just won't fly.
M5. SHAFTEL: |'mpretty rmuch surrounded

by IP lawers, and there is a |ot of |egal ese going
around, and I'mvisualizing a lot of ivory towers.

So | want to throw out a little reality
check for those sitting in the ivory towers.

| know how many peopl e are nenbers of the
Graphic Artists Quild. | have a pretty good idea of
how nmany people are nenbers of the Illustrators
Partnership and the other organi zations within their
coalition

| read a really interesting statistic a

coupl e of nmonths ago out of the blue that the IRS for
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2003 recorded that sonme 120,000 people clainmed that
their profession was an artist.

We don't have 120,000 nenbers in the
Graphic Artists Guild. There are a | ot of people out
there who are, at least tothe IRS, claimng that they
are artists, whatever that nmeans to t hem however nuch
of their incone is from that, who are not going to
j oi n an organi zati on; who are creati ng works that they
are not registering.

The information about copyright has been
out fromquite sone time now, certainly since 1976
the requirenent for formal registration has been
dr opped.

| didn't learn any intellectual property
law in ny so-called professional program in arts
school, right through a master's degree. And as nuch
effort and time as the Graphic Artists Guild and the
Il'lustrators Partnershi p and ot her organi zati ons put
i nt o educati ng our nenbers in artists about copyri ght,
t he hordes are not registering.

And it's not because they don't think
their work is valuable. They either, as Ted said, do
not want to be part of that system don't think they
should have to be, whether they realize it in that

sense or not believe in their noral rights of the
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i nherent ownership of their work, and do believe that
their work has intrinsic val ue.

And j ust because | don't have a client for
something that | create today, or a nearly final
sketch that | create for a client is rejected because
t hey deci de t hey want sonet hi ng el se doesn't nean t hat
somewhere down the road there isn't a client who's
goi ng to cone up who describes to ne they want exactly
what's sitting in nmy portfolio froma couple of years
ago, and | can pull it out, tweak it, and it's worth
the market value of what that usage is that that
client is going to use it for.

And yes, of course, Pabl o Picasso is going
to command nore noney than ny niece. That's obvious.
And it also has to do with usage. And as | di scussed
yesterday at least for illustration and graphic art
and all the related fields, there is sone
docunent ati on of the range of fees charged by artists
t hat has been docunented for the last 20 years in the
Graphic Artists Guild pricing and et hical guidelines.

The information is there.

| al so want to define some m sconceptions
that a | ot of Anericans have about what is an arti st
and what is art. And | hear this said in this room

today, and | hear this all the tine. You say the
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word, artist, to a person, and | get this. \Wat do
you do for a living? I'"'m an artist. And the
i mredi at e thought that people have is the snock, the
beret, an easel, a canvas, oil paint, and a little
brush, tickle tickle and I' mnaki ng paintings and |'m
selling in a gallery.

The nunber of Anericans that actually do
t hat are about this many. The nunber of Anmericans who
do that who nake a living selling those paintings in
a gallery are abou8t that many.

There used to be two different terns -
fine artists and comrercial artists. And fine artists
and comrercial artists both resented both of these,
because the inplication was if you were a fine arti st
your work had no commercial value. You were doing it
for the | ove of making art.

And i f you were a commercial artist, well,
it wasn't fine art work, you weren't a real artist.

So now we have this generic term W have
politically correct. W have new words now for
everything. W are graphic artists, one who creates
graphi cal works. And any artwork, whether it is fine
art, whether it is folk art, whether it is an
illustration, has comercial val ue.

A pai nting can be scanned or photographed
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and then reproduced.

An illustrationthat is created digitally
inanimediately reproduci bl e format obvi ously can be
r epr oduced.

Chrissy Tenter (phonetic) who Brad
nmenti oned who heads up the Australian reprographics
rights royalties organization, told nme that she is
oddly and inadvertently found herself in a situation
of actually acting as an agent on behalf of the
aboriginal artists in Australia. And it has becone
very popular in Australia to use aboriginal artwork,
t hose patterns, t hose designs, in commercial
reproduction of clothing textile patterns, what have
you, and those artists never registered their
copyright, and in nany cases aren't traceable.

And she is inadvertently found herself in
a situation of negotiating usage rights on behal f of
that work, and returning that nonies to aborigina
tribal councils.

So that batik block print that naybe was
produced as a one off for a sarong coul d possibly be
commercial art, and there is nothing to say that the
original illustration, perhaps, that was done on
traditional nedia doesn't have a separate value as a

work of fine art unto itself, aside fromits value to
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be |icensed or reproduced.

MR. CUNARD: So the position of Brad and
Lisa is, |I've found the picture of the batik in a
book, and | want to use it in a book that |I'm doing,
studyi ng i mages of batik art or indigenous folk art
around the worl d.

The position of Brad and Lisa, as |
understand it after two days is, you should not be
able to do that because you cannot find the artist,
period, end of story. That is your position.

MS. SHAFTEL: That's not what we said at
all.

MR. CUNARD: That's what |’ m hearing.

MS. SHAFTEL: No, what we said was, we
bot h agreed, after due diligence search.

MR. CUNARD: Which is going to be hard. So
if the imge was created sonetine between 1940 and
1975, in |Indonesi a.

M5. SHAFTEL: |If the search was in good
faith, and Ted gave the exanple of a disclainer, for
| ack of a better legal word - correct nme if | use the
wrong one - that can be attached to the publication,
whi ch says, sorry we tried, if you turn up cone
contact us, we'll pay you.

That is the best case scenari o, but what
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we are concerned about as creators is that thereis no
free lunch. Any tine a work is used there should be
paynent nade, and that keeps the integrity of the
whol e | egal principle of copyright intact. You nust
pay for usage, evenif there isn't an individual to be
pai d; you nust pay for usage.

Because otherwi se works that are truly
orphaned are free, and t hat deval ues ot her wor ks where
t he creator does exist.

So in ny exanple, the great grandson of
t he grandson of the person - purported grandson of the
person rings me up after my book has been published by
Abr ans, by sone maj or commerci al publisher, and says,
that was an inportant batik print of ny grandfather,
who |ived on such and such an island. Please pay ne
$10,000. And the book has only sold 1,000 copies at
$20 api ece and has rmade no nobney.

So the Brad/Lisa viewof thewrldis, the
person should be able to go to court and get an
i njunction against the publication of that book, get
attorneys' fees, and if | don't - unless | pay the
$5,000 - that as | understand is your proposal?

MR. HOLLAND: Yeah, if | can just speak
for nyself for a second, |'mrem nded of the fact that

of all the people who would I ove to have a Van Gogh
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pai nting hanging in their dining room very few of
t hem woul d probably want to have hi mover for dinner
because of some kind of scene he m ght make.

| don't understand the disdain of users
who say they're having difficulty clearing the rights
fromartists for self help efforts by artists to find
neans of clearing their rights for users.

W' re basically |i ke a nei ghborhood wat ch
organi zation that has gotten together to try to find
some way to police our nei ghborhood when the lawisn't
exactly doing the job.

Now | - the exanples that you have given
of folk artists and so on, | have great respect for,
|'ve learned a lot from folk artists. And | don't
think that the case that we're naking here as artists
is nmuch different than those folk artists would nmake
if they were here in our place.

| don't know that they would want to be
patroni zed by people who say that their work is
basically worthl ess and therefore should --

MR CUNARD: | didn't say that. As you
know, | didn't say that. No one would be publishing
an entire book about it, sonebody's |ife, sonebody's
wor k, somebody's career, is going to be based on

republishing it.
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|"m saying precisely the opposite. I
think it's inmportant to understand that that work has
as much validity and as nuch dignity as the work of
your menbership and as the work of Lisa's nenbership
and those people should be entitled to be paid.

The question is, how nmuch do you pay t hem
when there is no nmarket rate available, as there is
for the work that you and your nenbership create?

MR. FEDER: | would just pick up on sone
of the things Brad said.

It seens to nme that there is a market
rate, but you've postulated a guy in Bora Bora as the
grandson of the original batik nmaker who is going to
get hold of a lawer, an intellectual property
specialist in the state, going to get himto denmand a
very |large sum of noney, and it's going to take the
time and effort totrack this. It just doesn't happen
that way. Real life is not that way. It is not that
way i n al nost every case. It's very exceptional, the
person will actually go to court.

And why won't they? This is true of our
Eur opean nenbers and Anerican nenbers. Because they
know it's a nightmare to go to court in the United
States on copyright questions. |t gets dragged out.

There are so many provisions in Anerican |aw,
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especially those that survived from before 1978, and
have to do with fornmalities, that it drives these
peopl e i nsane.

And even when they have noney, like the
Mat i sses, they don't want any part of it. And what
they will do increasingly is, they'll try to bring an
action if possible in their own countries, where the
law is nore favorable to them

I'm talking about things that are
distributed not only in the United States but abroad
as wel | .

MR. TAFT: Yes, | want to go back to what
Li sa said about 120,000 people saying their artists.
In fact that's the tip of the iceberg. It's really
everybody. W're all creators in one way or anot her,
and you never know if something you create, whether
it's an email or a song you sing, wll sonmebody - if
it's been recorded - becone of val ue.

And there's just no way until that
particular itemis used that you can put a value on
it.

And | hate the thought, for instance,
Chris, what you were saying, that those of us who are
not even in that 120,000 are sonehow | eft out because

t hey woul d have absolutely no idea that what they are
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considering is - will ever have any val ue.

And agai n, | bring back the case | brought
up yesterday, the arrangenent that Poor Lazarus sung
in the film "GCh Brother Were Art Thou?" by a
pri soner fromthe 1950s or whatever.

Now t here i s a good chance that that woul d
have been a orphaned work, and the prisoner woul d have
been out of luck. After the filmcanme out, then went
to the producer and said, | want sone noney for this,
he may have been out of |uck, under certain regines,
Chris, perhaps what you were tal king about.

Fortunately, he was found before, and he
got a check for six figures or five figures,
somet hing. He got a good check for singing that song.

So | guess that's nmy concern with sort of
having sone kind of cutoff for those who don't
consider thenselves as artists, who don't consider
their creativity to be of val ue.

MR. SPRIGVAN:. Yes, again, | agree wth
M chael 's predicate, which is that we are all in sone
sense creators. | nean the stronger version of that
is that creativity is just becomng nore and nore
di spersed, and people are able to get their creativity
distributed in nore ways than before. And that's

important, and it's good.
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And then | don't agree with the subsequent
poi nt, though, that there is a danger of being | eft of
it, it being the copyright system

The copyright system is not a lottery,
okay. Just |ike very fewpeople hit the lottery, very
few people hit the lottery with a creative work as
well. This is the domain of exceedingly few people.
Most people don't nake noney from their works. Not
all artistic works have a market val ue; exceedingly
few do.

They may have wonderful values in other
ways, inmportant values culturally, academi cally. But
many wor ks do not have market val ue.

So the questionis, if these works are not
being exploited through the copyright system and
there is no revenue being recovered by the vast
maj ority of works through the copyright system then
what do we do with then®

And any system that is expensive and
expends a | ot of noney deciding what to do with them
is a systemthat won't be used.

And this whol e di scussi on about
litigation, the costs of litigation and the costs of
coming into US. court | think nakes the point

exactly, that if you design a systemthat depends on
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litigation, expensive litigation, people get very
little relief.

MR. SIGALL: | guess on that |ast point,
| guess just for argunent's sake to take a contrary
point on this, the prospect of very expensive
l[itigation for both sides, owner and user, nmay
actually pronpt them to sit down and avoid that
l[itigation in sone respects.

| think much of the discussion between
Jeff and Lisa could in part boil down and be resol ved
to the question of, when the owner resurfaces, what
are they entitled to receive?

| f you have a systemthat essentially they
coul d not receive an i njunction agai nst the conti nui ng
ongoing use, and that they were entitled to sone
conpensation, it may come down to the questi on of what
t he statute says about what that | evel of conmpensati on
is.

And the question, | think, is, you have to
ook at it in terms of whether, if you say that the
conpensation is capped at a certai n anount, what that
does to the question of expense and uncertainty in the
m nds of the parties who are considering litigation,
and what that does to their incentives to avoid

[itigation.
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| think I've heard sonme peopl e say that if
the cap is too low, it pronpts some people to do what
| think the AAPis trying to avoid in their subm ssion
of saying, the user saying |I'mjust not going to pay
you at all, go sue ne in federal court for the $500
m ght owe you. |I'mjust going to conpletely let you
- so0 sue e approach that sonme people mght take in
t hat circunstance.

The question is, would - the task is |
think to try and pick a statenment of the anmount of
conpensation that doesn't push either side to avoid,
| nmean in the question of nmarketplace rate, you hear
it fromJeff and others, you say it's a marketpl ace
rate, that pronpts the owner to put a hold up value in
front of the wuser, saying, $30,000, that's ny
reasonable rate, here's ny evidence of it's
reasonabl eness, and so therefore, | am going to sue
and | don't really care what you say. |I'mgoing to
i gnore your reasonable counteroffer, in the other
construct.

And the question | think in part, and |
think generally, is if you can calculate, if you can
calibrate and state a | evel of conpensation that tries
to give -1 don't want to say it this way, | guess,

but create uncertainty, enough uncertainty that people
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will actually try to avoid litigation by comng to
reasonable fair results outside of litigation

That mi ght be the goal and the hope that
you have, and it's a question | think of trying to
avoi d at | east other statenents of the value, or other
statenents of the amount of conpensation that would
pronpt litigation one way or the other, or not
encourage that settlenent.

So at least from what | take from the
di scussi on of the past couple of days, that's one way
totry to address the question, try to resolve a | ot
of the probl ens.

There may be other practical questions
about actually getting paid that anount, and how you
do that. That's at least the way | view part of our
task, is totry to deal with that in that way.

MR METALI TZ: I know we've gotten very
far afield fromthe international issues, but | just
wanted to enphasize what | heard from Ted and from
ot hers here as well, which is, as a practical matter,
once you have a situation in which the user and the
right holder are in contact, you're often able to -
very often able to arrive at sonme negoti ated sol ution,
because a lot of things would have to fall in place

for Jeff's nightmare scenario of the $30,000 denand
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from Il ndonesia to conme into play.

So | think that nmeans that in what we
hope will be a small percentage of cases in which due
diligence does not enable sonmeone to |ocate and
identify the copyright holder, inthe snmall percentage
of that small percentage in which the copyright owner
then cones forward, | think you are right to focus on
what i s the background, what is the default we want to
have there that will nost likely encourage them to
reach a quick am cable solution at sone | evel.

My viewis that it is probably best to say
that if they can't decide, if they can't decide then
soneone wi I | have to deci de what t he market rate woul d
be. That's what they're trying to do, and didn't
succeed for whatever reason. And while it will be
difficult in some cases, maybe there weren't any books
publ i shed about |ndonesian batik |ast year, nmaybe
there was one published on Ml aysian textiles, and
maybe there was one published about - there was a
conpi | ati on recordi ng of | ndonesi an Ganel an nusi ¢, and
maybe there was enough play - and there were sone
actual licensed transactions in those works - naybe
there is enough evidence to be able to cone up with
t hat .

Sointhe very rare, hopefully exceedingly
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rare, case in which this does have to be litigated -
and again, | would urge that we thi nk whet her in cases
where infringenent is not really in dispute, or
authorship is not really in dispute, finding a quick
adm nistrative way to do this, | just think this is
the best we can do to try and create the situation
that you're tal king about.

MR,  SI GALL: Anot her thought | had
yesterday, and | don't think | expressed it here, was
that nmaybe part of the system is in addition to
creating a record, and users creating a record of
t heir reasonabl e search, at the sane tine that they do
that, it would seemanyway in nany cases it woul d not
be hard for themto also create the record of what a

reasonabl e paynent mi ght be for that use. Because in

many cases they'Il be clearing rights to simlar
wor ks. They will probably be in the exact sane
context. It would seemthat you will have a variety

of results in clearing your rights to a particular
book for exanple or a docunmentary film You'll have
wor ks that you found the owner. You'l | have works
t hat t he owner says you can use it for free. You wll
have works that the owner says you pay this much

So at the same time the user creates two

records, arecord of their reasonably diligent efforts
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to find the owner, but also a record that they' ve paid
this much for these works. They haven't paid at al
for these works. These were provided for free. And
they sort of create that record in the event, that's
part of the insurance that they're obtaining in the
event the copyright owner arrives.

They can ideally present this evidence to
a surfacing copyri ght owner and say, | ook, here's what
| have. I have a very clear record of nmking a
diligent search. | have a very clear record of the
ki nds of paynents | have made, including the fact that
for all of these works that | used | didn't pay
anyt hing, because |'ma library or I'man archive. So
| think | have a very strong case of zero royalty
here.

And ideally you would have copyright
owners who coul d take that and would react to that in
a way that doesn't say, that would forestall the
$30, 000 demand or forestall the threat of litigation
over a $30, 000 derand.

So that's at | east the concept, | think,
that m ght be - that you m ght encourage users to nmake
t hose ki nds of recordkeeping and those ki nds of case
building in the course of doing their search

The |l ast part of the international thing
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that | wanted to get across, or discuss and bring out,
was the question of whether - | think Steve has
proposed it, and | think Jeff has expressed an
interest in talking about it - of excluding foreign
works fromthis systemfor at least aninitial period,
and just to get the reactions of those around the
table to that proposal, and the pros and cons of that
appr oach.

| think Jeff had --

MR. CUNARD: Well, | know you ski pped over
the third part of the TRIPS test, and | want to say
that | don't believe that the schenmes that are
proposed here would unreasonably prejudice the
legitimate i nterests of copyright owners, and we coul d
go into that in witing at sonme | ater date.

| think with respect to foreign works,
actually the vast nmajority of works created in the
world are foreign works. That shoul d be obvi ous.

The vast mmjority of works that are
orphaned works are likely to be foreign works. I
nmean there i s no question about it. It is absolutely
a core elenment of not only U S. culture and history
but gl obal culture and history to work with works from
around the world, whether it's native Anericans who

happen to be |l ocated within the 50 states, or native
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Aneri cans who are | ocated just north of the border or
just south of the border; whether it's art historical
schol arship involving artists who were born in Europe
and noved to the United States; whether you're filmng
a docunentary of World War |11 and you' re using a photo
taken in France of the @s marching ashore at Qmha
Beach, it would be a woefully pathetically inconplete
view of a solution to orphan works only to focus on
U S. based works.

And that | eaves asi de the question, which
is not uninportant, raised by Steve, which is, how do
you know if a work is truly orphaned, and you can't
even identify the copyright owner, how do you know
whet her the photo was actually taken in Nornmandy by a
French person who was brought back to the United
States, was painted by soneone who was in an
internment canp in Europe, or was painted in the
United States after they canme - were free. Those are
some i ntractabl e probl ens, but per haps don't apply to
some subset of works that are clearly American.

MR. OAKLEY: Well, | certainly understand
why Steve proposes the idea of doing this in two
parts, totry to deal with the areathat is relatively
certain, which is our own people first, and cone to

the nore difficult question |ater.
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But | think, as Jeff says, that would
really be inadequate. And it's inportant once we're
engaged in this process to try to push harder, and try
to think it through, and try to get a nore
conpr ehensi ve sol uti on.

Certainly the need is no | ess for foreign
wor ks. The sane problens nust exist out there,
particul arly because they haven't had formalities for
such a long tine. There's no doubt a | ot of works out
there that are not being exploited.

I n parti cul ar from t he library
perspective, substantial parts | don't have a nunber,
but it's got to be at least half of library
col | ections nmust have cone fromforeign jurisdictions,
and library initiativesinterns of preservation, that
many libraries are now undertaking, would like to
i nclude those, and if we don't include those, then our
efforts are inadequate.

And it's going to be divided into the sane
two parts. People are going to have to do half now
and half later, and it will be quite inadequate.

And so it seens to ne that a solution that

excl udes foreign works is really only half a sol ution.

MR, METALITZ: Well, 1 think |I'm making
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progress here. Jeff thought mny idea was pathetically
i nconpl ete, and now Bob says it's at least half a
solution. So the trend is good.

Let me just offer very briefly three
reasons why -- although | agree, it's an inconplete,
it's not a very satisfactory solution - three reasons
why it would be the best first step to take.

One | ' ve already nentioned, which is that
it just avoids these questions about conpliance with
Bern and TRIPS, and | think sonme experience under an
or phan works regi ne m ght shed sone |ight for exanple
on how special a case is this. It mght shed sone
light on how it inpacts the nornmal exploitation of a
work, or even legitimate interests of authors. W can
make a | ot of abstract pronouncenents about it, but
maybe we wi I | know nore after we have some experi ence.

The second reason is that, again, comng
back to sonething | said yesterday, and others said as
well, if one of the goals - and | would say the
par amount goal of this process istotry to reduce the
popul ati on of the orphanage, increase the |evel of
i nformati on about the whereabouts and the identity of
right holders and bring themtogether with users, we
have a paradigm here in the U S. that we may make

progress on that with an orphan works system but
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there is no reason to think it would have any such
i npact outside the United States.

| mean we don't know, or at |east Jeff
probably has clients that do know, but nobst of us
don't know nuch about the database of Haitian painters
and how that can be brought online and nade nore
accessi ble to people who want to rmake use of Haitian
pai nti ngs.

When we bri ng our wor ks toget her, | think,
in sectoral roundtables, if that were to happen, |
think we would learn a |ot nore about how to find
copyright owners and authors in the United States, and
much, nmuch |ess about how to find them outside the
United States.

So it is not clear to ne that - and you
know, the standards of due diligence would be much
harder to fornulate, | think, on a worldw de basis
than it would be on a U S. basis.

And the third reason quite frankly is |
think we have to be looking at this with an eye
towards what other countries nmay do in simlar
ci rcumst ances.

This orphan works issue is, people have
poi nted out, is not unique to the United States, and

| think we have to be concerned about how if we bring
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foreign works into an orphan works regi me and | ay out
a path for users to nake use of foreign works w thout
obtaining permssion, and for a very I|limted
conpensation to the right holder, we have to be
concerned about how other countries will treat U S.
works in a simlar regine.

And | think the care and attention and
effort to cast a broad net that this proceeding
represents, and | think also the goodwi || that we've
heard to a great extent around the table for the | ast
few days nay not be present in other countries, which
may approach this much |ess transparently, and in a
way that provides nuch less input for all the
interested parties.

And you end up with a situation where
people in nobst countries are given a path to
desi gnati ng what's an or phaned wor k and t her eby maki ng
a free or unconpensated or virtually unconpensat ed use
of it, I think then we have a lot to be concerned
about .

So again, | think those are three good
reasons why, al though there are a lot of problens with
excluding foreign works, | agreewith that. It |eaves
alot of the problemunsolved. | think it's still the

nost prudent way to proceed.
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MR. FEDER: This proposal about orphaned

works, it is inmportant to point out, is essentially a
uni que United States proposal. It's not asif all the
European countries have conparable things on the
board, or practice orphan works as we've been
di scussing them

The closest they get, as | nmentioned
before, is, a society may receive noney for artists
who have not been located, but they then wll
distribute the nonies to the artist. But there is no
notion that the works of these artists has falleninto
some orphan unprotectabl e kind of donain.

The nmere notion  of orphan  works
contributes to the dissolution of the Bern Convention
as we knowit, and Bern is neant to protect copyrights
and not to contribute to their |oss.

So | just - it will not be tolerated on
the part of our partners. | think they're going to
have to feel that retaliation of some kind is in
order. |"'m sorry to say that. And the copyrights
that deserve protections of Anerican works wll be

under pressure in a nunber of European countries.

There is one other thing | want to
nmention. It goes a little bit far afield in a way,
but if | may. And that is that there is orphan users
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as well as orphan works. And |I'mtal king about those
peopl e who use works w thout the perm ssion of the
creators, perhaps on the basis of their being
unl ocat abl e, and exploit these works. They're very,
very difficult to track by societies. W've tried to
do so in a great nmany instances, and they are often
untrackabl e by virtue of their being essentially fly
by ni ght.

It would be ludicrous for us to ask the
government to conpensate creators for the |oss and
illegal taking of their works by such people, totally
| udi crous.

But it's no less ludicrous for the
government to sanction the wunauthorized taking of
creative works by the users on the nere claimthat the
users couldn't find the creator in question.

And once again there is a systemfor users
to enploy works wthout the permssion of the
creators. |It's called, for noncommercial works, for
a user, conmercial works it's analysis, market
anal ysis, risk analysis.

And thirdly, | tal ked about the use of the
disclainmer. | think those three things are nore than
adequate to cover the whole spectrum of what we're

tal ki ng about. And orphaned works is just extraneous
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as far as |I'm concerned. Everything that should be
done is already avail able to users.

MR. SPRIGVAN. Well, that |ast part just
blinkers a |ot of what was said earlier here today
about the entire part of our culture that is orphaned.
And this process has produced hundreds of conments
detailing cases where works are orphaned. So
obviously fair use, and coll ecting societies and risk
analysis are not taking care of the problem
O herwise we wouldn't have all these hundreds of
coment s.

But | want to go back to the idea that
Bern binds us. | don't think Bern binds us. And in
any event we here in the States have our own copyri ght
tradition, which is distinct in some ways from the
Eur opeans.

And peopl e overblow this. They say that
we have a utilitarian tradition; the Europeans have a
natural rights tradition. And this is deeper than we
probably want to go at the nmonent, but | think our
traditions, both ours and theirs, are nongrel. There
isS no purity to either system

We strike a sonmewhat different bal ance
between the interests of authors and the interest of

the public in access. The Europeans strike a somewhat
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di fferent bal ance fromus, but we're both striking a
bal ance.

Eur opean copyrights are not perpetual, so
t hey have utilitarian aspects to their systemas wel |,
and that's all to the good.

So in other instances where we in the
states decide that there is sonme inportant policy
objective in intellectual property |aws, we have no
hesitancy in patiently, respectfully, pressing these
vi ews on our European friends.

The Eur opeans have a di fferent regi ne t han
we do for exanple with respect to software patents.
And | know for a fact that there are both on the
government level and in the private sector there are
peopl e working to align the European regi ne with ours.

And that's our policy. Now what we're
tal king about here in the orphaned works area is a
policy that would better balance the interests of
users with the interests of creators for this category
of orphaned worKks.

If we have sone convincing to do, we
should start doing it. This is an issue that has
come up perhaps first in Arerica, because our culture,
our vibrant culture, our wired culture, is producing

a |l ot of uses of orphaned works, and is bringing this
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probl em up

But the Europeans are going to get there.
And when they get there, they are going to see sone of
t he same policy i ssues that we do, and we shoul d start
tal king to them now.

In the nmeantine | would not exclude the
maj ority of works, which are foreign works, fromthis
system | think we can be protective of their works,
and when we lay out the policy, whether it's a
reasonabl e search policy or a finality based policy,
| think we will be able to convince themthat this is
in everybody's interest.

MR. HOLLAND: In response to the hundreds
of letters that you're referring to on behalf of
peopl e concerned about orphaned works, | woul d point
out that we put together on very short notice, and we
had to create - we had to create our own network,
because one didn't exist in February. W had to put
up a website to reach people by mass enmail, and to try
to locate artists who there were no existing websites
to find, there was no existing list of artists to
find, we had to create the list fromscratch

In that short period of tine, in a matter
of a couple of weeks, we found over 1,500 i ndividual

artists who took the tine to express their own concern
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about this orphaned works issue, and that includes 42
artists organi zations, | think 20 of which cone from
overseas, fromcollecting societies as experienced as
Copi nar (phonetic) and artists associations |like the
Association of Illustrators in England.

So this does concern people in other
countries. And the - this idea that - one of the

things that | think Creative Cornmons has done is, it's
tried to describe all artists as a species of users.
| know that in speeches, Professor Lessig has tal ked
about howall art is based on art of the past. That's
not necessarily true. Collage is a formof art, but
creativity is not a formof collage. Creativity is a
much nore conpl ex thi ngs, as psychol ogi sts, or artists
or even Kkindergarten teachers can tell vyou, the
ability to take sonething and nake sonething out of
nothing is a very conplex thing.

It's not as sinple as going onthe website
and remixing. So | think the concern that we | ocated
just in a short period of tine, based on - starting
fromscratch, indicates that there is a concern on the
part of artists around the world about what's
happening with this study in the United States.

MR.  CUNARD: I just want to respond I

think to Steve's second point, which is, we need to
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di stingui sh between the separation of U S. and non-
U.S. works, and the possibility that whatever uses are
made of works in the United States will be perceived
or displayed or performed or distributed overseas.

Once a work is in the United States,
whether it's a US. work or a foreign work, it's
essentially entitled to the sane treatnent. And
whether it's a U S. or foreign work, if it's put into
a book and a book is distributed overseas it's only
going to be subject to orphaned works treatnent, and
frankly only subject to fair use treatnent, in the
United States.

So even today, to Ted's point, scholars
and artists live wth territoriality, and it's
limtations, in deciding whether to nake fair use of
a particular work. And that's an i nconpl ete sol ution,
because books are now di stributed globally. Wbsites
are accessi bl e globally.

And so | think people simlarly would be
cogni zant of the fact that whatever benefits they get
fromorphan work status, that is to say, alimtation
on renmedies in a lawsuit brought in a U S. court,
however unlikely that woul d be, isn't going to benefit
them at all overseas whether it's a US wrk or a

non-U. S. work.
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MR, METALITZ: | think I didn't express

nmysel f very clearly, because that wasn't the point |
was trying to nake, although | think you're right that
there is going to be this question of what are
peopl e' s expectati ons about once they have t he orphan
work status and there is an educational effort to
undertake it to make it clear that it only affects
rights under U S. |aw.

My concern was a little bit different,
which was not with the status quo of what |laws are
outside the United States, although | woul d note that
many countries have orphan works provisions on the
books. Just to name two not insignificant markets,
Japan and Korea. And Korea is now noving to nake its
orphan works provision, which 1is basically an
authority to a governnment mnistry to set a license
rate. It's simlar to the Canadi an provi sion.

They're nmoving to nake that applicable
only to Korean works. And for the reason, the stated
reason, by the way, that they are not sure that to
make it applicable to foreign works would conply with
their Bern obligations.

Those countries already have | aws on the
books, but my concern is with what other countries

will do if the US. noves toward an orphan works
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regi me, and what inpact that would have on foreign
works in those countries, particularly U S. ones.

So this | think is a reason to nove
cautiously in this area. I'd enphasi ze again that
from the perspective of the recording industry as a
user, it woul d probably benefit us to have this reginme
apply to foreign works, because there are foreign
works which we want to make use of and we can't
t hrough due diligence | ocate or identify the copyright
owner. So it would be good fromthat perspective.

But | think fromthe other perspective, we
should be cautious about how it would inpact the
protection of U S. works in other countries.

MR. SIGALL: Jeff hopefully rem nded ne
that | did skip over that | ast prong of the three-step
test. W did actually have a specific question
related to that. And it plays off of - and | think
this will be the last topic that we have - it plays
of f of a discussion yesterday that would invol ve the
guestion of how you put unpublished works within this
system

A lot of concern was expressed about
i ncl udi ng unpubl i shed works in this system regarding
the creator's ability to keep works that it woul dn't

want published away fromthe public.
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|"m thinking nost specifically in this
case of works that for creative reasons they think
aren't the ones that should be out there representing
them to avoid questions of privacy and ot her | aws.
I f we could stick to that kind of exanpl e.
And | guess the question is, in an orphan works regi ne
that would be applicable to unpublished works, and
that would result in a situation where the user could
make use of an unpublished work, and then even after
the owner surfaced and said, that's not - that's ny
work and | don't want it published, if a reginme would
not permt sone sort of injunction to stop the use of
t he work, but only require conpensati on, how does t hat
square with the conmand of the three-step test to not
unreasonably prejudicethe legitimte interests of the
ri ght hol der?
| guess we're tal king about interests in
t he formof nonnonetary creative control interests of
the right holder, particularly in Ilight of the
perspective of European countries with respect to
noral rights and other rights of integrity wth
respect to works, that kind of analysis in |light of
t heir approach to that issue, how does this work, if
we had a system that would permt use of these

unpublished works requiring only sone form of
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conpensat i on.

MR.  SPRI GVAN: Qobviously the scope of
noral rights is an issue on which our U S. outlook is
somewhat different from the kind of norm anong
Eur opeans, although it's wong to say that the
Europeans are nonolithic on this. They actually
di ffer anongst thenselves. So to speak of a European
approach to this is a little too broad.

But crudely, we here in the States have
insisted for sone tinme that the conbination of the
incidents of copyright |aw and the Lanham Act and
state defamation | awand state unfair conpetition |aw,
you put those altogether, that equals sufficient
respect for noral rights for us to actually accede to
Bern and to satisfy its standards.

And t hat has been our position for a long
time, and that continues to be our position. And
there are sone conplaints, but there isn't a
t remendous anmount of pressure on that position, and |
don't foresee a trenmendous anmnount of pressure on that
posi tion.

So that positionwas reiterated what is it
| ast term by the Suprene Court in the Daystar case,
where they basically said that the right which was

sought, which was kind of a permanent right of
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attribution was not avail abl e under the LanhamAct for
this particular piece of property, and the copyright
law didn't provide it either, so it did not exist.

So agai n the narrowness of our conception
of noral rights is pretty clearly established in U S.
I aw.

There is nothing in the systens that we' ve
been tal king about, either the reasonable effort
systemor the kind of categorical systemthat we favor
that woul d detract fromthe | evel of respect for noral
rights that the U S. already accords.

W have the Visual Artists Rights Act, we
have these narrow incidents where we have speci al
rights. None of that goes away.

So | think that this question of
reasonabl e interests, reasonable author's interests,
i s unt ouched.

MR. SIGALL: Let nme clarify nmy question
| probably shouldn't have nentioned noral rights at
the end. That may have confused the question.

| don't think it's a controversial
statenent to say that many authors and copyright
owners believe that it is their interests of copyright
to control first publication of their work separate

and apart from a question of whether that's a noral
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right or not. The copyright they get gives themthe
ability to stage the release of their works, and to
not release drafts of their works, and to control
t hat .

So I'mtrying to focus nostly on what
everyone woul d agree U.S. copyright | aw does give an
author, which is the ability to do that, and | think
that's reaffirmed in the Harper & Roe case in the
Suprene Court, the question of first publication
predom nantly.

That, the question is whether that
expectation and that Jlegitinate interest of a
copyright owner in the context of this, an orphan
works reginme like the one we are describing and
tal king about yest er day, whet her  that rai ses
international issues, and how a third prong of the
three part test affects that type analysis in that
specific situation to give us sone frane of reference
to anal yze these issues.

MR. CUNARD: \What the third prong says,
and that do not unreasonably prejudice the legitimte
interests of the right hol der.

So peopl e have anal yzed what is nmeant by
unreasonably prejudice and legitimate interests. And

a position that woul d say that unpubli shed works coul d
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never be the subject of this Bern exception woul d t ake
the position that any use of an unpublished work, not
matter how small, no matter whether it had an economic
effect on the copyright owner or not, unreasonably
prejudices the rights of the copyright owner.

And | think United States law pretty
concl usively responds to your question by saying that
in 1992, when Section 107 was anended, Congress
specifically acknow edged that fair use coul d be nmade
of unpublished works, presumably in conformty wth
Bern, and presumably because peopl e thought that fair
uses, which by the way are not |limted to particul ar
limted sense of Yiddish songs from Lodz, but apply
general ly to every concei vabl e ki nd of copyri ghts work
under the horizon, that those kinds of fair uses did
not unreasonably prejudicethelegitimte interests of
t he copyri ght hol der.

And as | said at the beginning of this,
it's wultimtely up to Congress to nake the
determi nati on as t o what unreasonably prejudi ces t hose
legitimate interests. W concluded, | think, in 1992
t hat unpubl i shed wor ks were not categorically excl uded
fromspecial treatnment by virtue of the third prong of
the Bern test.

MR. KASUNI C. Well, | certainly am not
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either. But in ternms of conparing orphan works and
fair use, | think we have sone significant differences
bet ween the two, when we're tal king about conmerci al
use of works for any purpose, as opposed to in the
fair use context where you have a |limted scope or a
l[imted purpose on a case-by-case basis.

Here we are tal ki ng about whol e cl asses of
wor ks i nvol ving every - we' re tal ki ng about all works,
and scope is really not in anyway |inted.

MR. CUNARD: Well, | was really responding
to the threshold question, which was, sort of
categorically could - would unpublished works al ways
run afoul of the third prong of the Bern test. And
think the answer to that is no.

But then | think you're right that we
woul d need to analyze on its own bottomthe question
of whether an orphan work regine with respect to
ei t her published or unpublished work would run afou
of that third prong.

And as | alluded to earlier, | don't think
that it does, because | don't think that it
unreasonably prejudices the legitimte interests of
the rights holder. And for that even though t he panel
decision mght be viewed as having gone in the

opposite direction from those who woul d propose an
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orphan works reginme here, | think there is |anguage
t hrough the panel decision which would say that in
t hi s situation where sonebody i sn't enjoying actual or
potential revenues fromthe exploitation of the work,
there is no loss to or prejudice to the economc
interests of the copyright owner that woul d run af ou

of that prong.

| mean this is the kind of issue that |
think frankly is better not described inthis setting,
or discussed in this setting, but perhaps either in a
kind of witten analysis or in a sort of nore intimate
envi ronnment, because it's really hard to sort of work
with all the |egal precedents, even those of us who
are sonetines inivory towers and soneti mes now woul d
prefer perhaps just to sit down and talk about it in
a small room setting.

UNI DENTI FI ED SPEAKER: | graduated froma
marbl e tower to an ivory tower, and | submitted this
witten work, and this anal yzes these issues.

The way | would characterize the panel
decision is, on balance, it's actually favorable for
a systemto address orphan works. And the owners of
the works, subject to the 110.5 provision, were
actual ly receiving sone fraction of revenues fromthe

establishnments that they were serving.
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It was the compul sory license put into
pl ace t hat deprived themof any revenues. So it's not
a categorical inperative that there be no deprivation
of incone. The question is whether it's an
unr easonabl e deprivation of incone, given the kind of
policy that you are pursuing.

So | think again the conplexities of the
110.5 decision are deep, but it involves conpul sory
licenses that are not really simlar to what we're
tal king about. And even so it approved many of the
uses that were sought under 110.5.

MR FEDER: Suppose you cane across a 10-
page Salinger short story. O a part of a short story
if you will. And he kept witing Salinger and he
didn't answer. Salinger is a well known recluse. And
you couldn't get hold of him and you kept witing,
kept witing. And finally you published the work.
It's going to have a strong inpact on the financia
val ue of that work when and if he comes to publish it
himself, or if his heirs come to do it.

MR CUNARD: But | think even the nost
radi cal proponents of an orphaned works regi ne woul d
not consider that use subject to orphan works status.

MR. HOLLAND: Wy not ?

MR.  CUNARD: W covered this at great
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| engt h yesterday. Because the owner has expressly
made it clear that he refuses to license it. It's
absolutely within the right of the copyright owner to
express his or her refusal to license.

That is clearly not a case of
uni denti fiabl e, unlocatable copyright owner.

MR. METALITZ: | was just going to say, |
think Jeff is too noderate to speak for the radica
vi ew of orphaned works, because we certainly saw many
submissions in this proceeding that said, in that
ci rcunst ance where you get no answer, no answer and no
answer, can you be charged with notice that J.D
Sal i nger has this view?

Maybe it's not J.D. Salinger, it's the
next author who is not such a well known recluse.
Sonme people do think that's an orphaned work. I
don't. And | think it should be made clear that it's
not .

But that's a universally held view

MR. HOLLAND: Steve just namde ny point.
You' re basing your argument on the assunption that
since J.D. Salinger is known as a recluse that that
woul d count some sort of due diligence.

If he weren't well known but had the sane

proclivities, would he be entitled to the same rights
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not to see his work used?

MR.  CUNARD: Yes, the hypothetical,
whether it's J.D. Salinger or not, is that thereis a
known person whose nane is associated with; that
you' ve contacted that person; that person has refused
to authorize perm ssion.

That's different from a situation where
you're sending a letter out to 20 peopl e and sayi ng,
are you t he copyri ght owner? You have no i dea whet her
any of them is the copyright owner. And they all
refuse to answer the letter.

The hypothetical was, it's either J.D
Sal i nger or sonebody el se who is a known identifiable
findabl e i ndividual who refuses to |icense the work.

And | would say - | don't know what every
comment woul d say, but | would say that at |east our
position and the position | think of nmany peopl e woul d
be that that is not an orphaned work situation.

MR. SPRI GVAN: That woul d be our position
t 0o.

MR. HOLLAND: Just one followup to that.
| know of artists who entered the business about the
time | did, 30 sonme years ago, who dropped out of the
busi ness as | nentioned earlier today.

|"msure they still value their work, but
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they also valued their famlies and had to do
something to make a |iving.

| don't - these are people who were
col | eagues of m ne and sonewhere over the years, even
t hough | had their phone nunmbers, | couldn't |ocate
t hem nmysel f right now.

If | had access to their work, | would
have a known conmodity. Wuld | be permtted to
publ i sh t hat work because | don't know howto find the
person any | onger?

MR.  CUNARD: Vell, the question isn't
whet her you're permitted to. You wouldn't have any
license to do so. And so if the person energed and
sued you, the question is, what would you do?

Really all of this boils down, | think as
Jul e had sai d, whether you are going to pay the person
a reasonabl e |icense fee? Does the person get a right
to enjoin the use? O do you pay him or her sone
capped armount or actual damages or sonmething |ike
t hat ?

That's really what all this boils down to
in ny view.

MR. HOLLAND: If it were capped, at sone
of the suns that |'ve seen here, $100 or $500, | m ght

figure it's just a reasonabl e busi ness expense to go
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ahead and publish it and pay it as if it were a fine
for a m sdeneanor.

MR. CUNARD: O you could concl ude that
the person is going to cone forward and say, all
right, the reasonable |icense fee for this, ny work at
the ti me was goi ng for, pick a nunber, $400, $500, you
have to tell me what his or her work was going for at
the tinme.

And even at that, the guy wll cone
forward, and I'Il risk having to pay hi m$4-500 at the
time. The point is that you wouldn't have a |icense
to use the work. All of this is really about what's
the renedy, and in your case, really, what's the risk
anal ysis you' re going through in deciding whether or
not to publish w thout getting perm ssion.

MR SI GALL: | think diver has a
guestion, final question.

MR METZGER. On this third step in the
three-step test, | have a question for the archives
and libraries. It seenms |ike we've discussed often
the sort of paradignmatic exanple of taking a |ot of
phot ographs from the basenment and naking them nore
avai lable. | assune that means putting them on sone
type of website.

W' ve al so heard that soneti mes maki ng an
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item available in digital form on the web can
permanent end the market value, however nuch that
exists, for that work. | think Kay said earlier for
novel s that woul d probably be the case, that onceit's
out, a publisher would no |Ionger publish it.

So I'm just wondering, in the exanple,
like the setup that Jule gave us was, in a reginme
wher e continui ng use can conti nue even after the owner
reappears, if Cornell or whatever has its 300, 000
photos up there, is the 300,000 or even if one of
t hose users cones back and says, okay, please take it
down, and they say fine, we'll take it down, how woul d
that interplay with the unreasonably prejudice the
legitimate interests of the right hol der?

| mean my concern obviously is, is the
right holder going to say, it was up there for six
nmont hs.  Who knows how many copies were made. " m
never going to be able to publish that again.

MR. OQAKLEY: Yes, | think one of the key
things to renenber that we're assuning that there is
going to be a relatively small, maybe very snall
nunber of people com ng forward. Many of these works
are very old and have not been economically exploited
for a very long tine.

| think that Jonat han sai d yesterday that
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inthe case of a digital use of the work, some ki nd of
notice and take down kind of thing, would be
definitely a possibility. That's different fromthe
case of other kinds of uses of the works, such as when
it gets incorporated into a new book or novie or
sonmething that's out there on the narket. You can't
pul | that back in the sanme kind of way.

So | think the library community would
accept sone kind of notice and take down provision.
Whet her that conpletely elimnates the market for that
work is a nmore difficult question. 1It's really hard
to sort of know what that market m ght have been.
Certainly, there hasn't been any market for it up to
t hat point.

MR. METALITZ: | just want to say, first
of all | see that ny nm ke comes on when yours cones
on. You raise a very interesting question we only
barely touched on, and I' msure we're not going to get
into now at this hour of the second day, and that is,
is there sone category of use that is so invasive of
a copyright owner's interest that it shouldn't be
subj ect to orphan work status, it shouldn't have these
[imtations.

| think you put your finger on it by

saying if thereis a kind of use that totally destroys
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the future market val ue of the work, | would certainly
be uneasy with the idea that that woul d be subject to
or phan works treatnent, the sane way as all the other
uses we've been tal king about here, the library and
archi ves uses, and nany ot hers, even conmercial uses,
that don't necessarily destroy the future val ue.

It's a little hard to say what that kind
of use mght be. It mght have to be sonething that
is very tine sensitive, for exanple, because
ot herwi se, works that are used once often do have an
afterlife.

But | think it's worth noting, to think
about whether there is some such category that
shoul dn't be subject to orphan works treatnent.

MR. HOLLAND: | think one of the concerns
we've tried to express is that the nore esoteric
categories of, say, cultural work not becone a wedge
t hat opens up an expanded ki nd of royalty-free stock
house of other people' s work.

| don't think anyone antici pated when t he
copyright lawwas witten that the work for hire thing
woul d be expanded into this forever and in perpetuity
cl ause, and used under threat of not being able to
work for a client.

W saw a kind of situation this norning
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where Paul suggested that these work for hire
agreenents would limt the nunber of orphaned works,
because t hey woul d be going to | arge corporations |like
Conde Nast .

Vel |, that would give Conde Nast greater
bar gai ni ng power to denmand work for hire agreenents
fromartists. And if anything, artists would | ove to
see the work for hire provision refornmed, rather than
given greater - rather than see orphan works used to
give it greater bargaining power in our negotiations
with clients.

MR. SI GALL: Okay, | think we've exhaust ed
our topics. And | think we had a good di scussion on
this | ast panel.

And | think that wll conclude the
roundt abl es here i n Washi ngt on.

| would like to thank all the participants
here for a very cordi al and thoughtful and productive
di scussion. | knowthat we may have succeeded only in
mul ti plyi ng the nunber of issues and uncertainties and
guestions in trying to resolve this problem but
that's always the first step towards actually getting
sonmething that is right and useful.

So | think by that nmeasure our goal, from

the office's perspective, was acconplished, and
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acconpl i shed very well and very easily, nostly to your
participation and your skills in articulating your
t houghts and issues, and your ability to listen to
others and participate in a real t hought f ul
di scussi on.

So | thank you for that, and for hel ping
to nake this a very productive two days from our
per specti ve.

(Appl ause.)

MR QAKLEY: And Joel, | would like to
t hank you and the Copyright Ofice for tackling this
probl em head on. This has been a huge issue for
libraries over the last 10 - 20 years as we' ve gotten
nore into the preservation problem and the office is
to be congratul ated and thanked for tackling it and
trying to resolve it. Thank you.

(Whereupon at 4:33 p.m the above-

nmenti oned proceedi ng was adj ourned.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




