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| NTRCDUCTI ON

The University of Mntana appreciates the opportunity to
collaborate wth the Copyright Ofice and other interested
participants in identifying, and hel ping shape, the direction of
future federal distance education |egislation. The University
strongly believes that distance education offers unprecedented
learning opportunities for today's postsecondary education
students. To devel op these opportunities fully, however, Congress
must craft new laws to free universities from the specter of
loomng legal liabilities and costly, protracted litigation in the
area of copyright infringenent |aw which even |egal experts sel dom
understand or agree upon in an academ c setting.

U.S. universities have a unique perspective on copyright, as
the canpuses and their faculties are anong the country's | argest
producers and consuners of copyrighted worKks. H gher education
institutions therefore find thenselves in the somewhat paradoxica
position of advocating stringent copyright protection laws to
protect their own works, while sinultaneously advocating the
broadest fair use paraneters for the purpose of dissemnating
know edge contained in copyrighted works to their student and ot her
constituencies. D stance education presents sone very difficult
copyright and other legal <challenges to U S  postsecondary
education institutions because it has already enhanced the demand
for new forns of copyrighted digital materials used in distance
education courses; while Iikew se increasing the demand for digital
information in a manner which may well be rendering present fair
use | aws obsol ete. It is wth these concerns in mnd that The
University of Mntana sunmmarizes below its recomendations and
t houghts for Copyright Ofice and Congressional consideration.

First, Congr ess should grant U S. hi gher educati on
institutions the broadest possible fair use rights to nake all
instructional materials available in digital form while expanding
fair use principles for all electronic and non-electronic
instructional materials as long as such materials are not being
commercially marketed for sal e above cost.

Second, Congress shoul d exenpt higher education institutions,
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their enployees and their students fromlegal liability and onerous
l[itigation costs arising from inadvertent or non-nmat eri al
infringenment clains so that U'S. higher education can dedicate
finite economc resources to enhancing distance education. In
addi tion, Congr ess shoul d nodi fy copyri ght i nfringenent
jurisdiction and venue laws to address these concerns as suggested
bel ow.

Third, Congress should consider enacting |egislation which
prohi bits copyright licensors from financially penalizing distance
education students who access any |icensed copyright materials from
renote sites. D stance education students should have the sane
access rights to electronic databases and other information as any
ot her students able to access such materials on canpus.

Fourth, Congress should make any necessary federal financial
aid law revisions to ensure financial aid eligibility for all
di stance education students by expanding the present distance
education pilot project requiring limted distance education
wai vers to include all accredited higher education institutions.

Finally, Congr ess shoul d pr onot e di st ance education
part nershi ps invol ving postsecondary distance education providers,
libraries, elementary and secondary schools, and  busi ness
communi ties, by making grant funds avail able for such partnerships
to design and utilize distance education courses.

The University has addressed below these and other specific
poi nts regardi ng di stance education i ssues.

1. DI STANCE EDUCATI ON FROM THE UNI VERSI TY OF MONTANA PERSPECTI VE

The University of Mntana educates approximately 15,000
students at four canpuses serving western and sout hwestern Montana.
These canpuses i ncl ude:

C The University of Mntana, Mssoula, which offers a
rich array of undergraduate, graduate, professional
and high denmand vocational-technical prograns at
three different Mssoul a canpus | ocati ons.

C Mont ana Tech of The University of Montana in Butte,
with internationally renowned undergraduate and
graduat e Engi neering degrees plus a nunber of other
under graduat e and vocati onal -t echni cal prograns.

C Western Montana College of The University of
Montana in Dillon, which focuses heavily on the
formation of elenentary and secondary education
teachers and also offers inportant undergraduate
|iberal arts plus vocational-technical prograns to
a large rural area of the state.



C Hel ena Col |l ege of Technology of The University of
Montana in Helena, which specializes in two-year
vocational -technical prograns Ilinked closely to
Montana's skilled | abor job markets.

Since 1994, The University of Mntana has been a single University
directed by its President in Mssoula, Chancellors in Butte and
Dllon, and the Hel ena Col | ege of Technol ogy Dean.

The University of Montana has a long history in pioneering and
provi ding el ectroni ¢ di stance educati on prograns and courses dating
back sonme 30 years. For exanple:

C The M ssoul a canpus Busi ness School was anong the
first in the US to offer distance MBA prograns
t hrough interactive video technology to students at
renote sites; and today the Business School offers
these prograns to students in a nunber of Mntana's
nore popul ated areas. Based on these successes,
the School's new building contains state-of-the-art
technol ogy which provides high quality distance
education prograns of all types.

C The M ssoul a canmpus Education School created a very
successful Master's program based on a contenporary
di stance learning nodel with classes at the Hel ena
canpus for teachers and admnistrators, whose
graduate degrees were awarded nore rapidly, and
nmore cost effectively to the students and the
University alike, than sone of the School's nore
traditional graduate prograns.

C The Butte canpus recently responded to a
prof essional consultation request from a group of
South Anmerican senior mning sector executives by
providing a half-day interactive electronic sem nar
with presentations by several Mntana Tech faculty.

C In 1995, the University opened its Infornmational
Technol ogy Resource Center to neet ever-increasing
Internet Wrld Wde Wb and nulti-nedia course
design and production demands, wth University
Conputer Science, WMthematics, Misic, and Radio/
Tel evision faculty plus students from all academc
di sci plines participating.

C Western Montana College of The University of
Mont ana S presently est abl i shi ng a Rur al
Technol ogy Center to provide educational prograns
and assistance for the rural popul ations served by
that canpus, wth the Center Ilinking itself
directly to other University canpuses which wll



collectively collaborate in these endeavors.

C The University has recently concluded two new
agreenents with high technol ogy conpanies for the
provision of Internet courses in all disciplines
and the online publication of Mntana |ega
materials, respectively, wth the objective of
reachi ng both national and international audi ences.

C The University is working very closely wth other
Montana University System canpuses and other
western state higher education institutions and
systenms in the design and inplenentation of the
Western CGovernors University, presently the |eading
US mlti-state distance learning initiative.

These exanples illustrate some of the University's efforts to neet
today' s Montana di stance educati on denmands.

University of Mntana interests and commtnents regarding
di stance education require little explanation. As a state wth a
very large land mass, diverse and often inaccessible topography,
harsh climate, few sizable population centers, a highly rura
econony, plus the greatest nunber of Indian reservations in the
United States, Mntana denands effective postsecondary education
prograns and delivery systens reflective of these realities. The
University recently concluded its five-year Strategic D rections
Plan with a major enphasis on enhancing technol ogy-based distance
education prograns. This Plan conprehensively attenpts to identify
and then confront the needs for achieving this objective at a tine
when University resources available for doing so renain nodest.

Based on the University's distance education experiences to
date, as noted above and otherw se, the University recogni zes that
di stance education in the next century nust beconme part of a
national and international framework if the US. is to remain
globally conpetitive and nmaintain its world |eadership role. Such

a framework requires nodern, sinple laws which all involved can
readily understand and respect because they wish to rather than
because they nust. Congress took inportant initial steps in the

recently enacted Digital MIIennium Copyright Act by attenpting to
sinplify some of the nore conplex electronic copyright liability
i ssues; and perhaps nore inportantly, by recognizing the need for a
nmore systematic approach towards federal distance education
legislating by requiring the Register of Copyrights to conduct
t hese hearings and seek public input on suggested | egal changes.

The legal conplexities affecting U S higher education even
after the diligent work done by Congress |ast year nmay needl essly
i npede the neaningful devel opnent of U.S. distance education in a
manner detrinmental to U S. national interests. For this reason,
The University of Mntana wel comes this chance to provide its own
perspective about how Congress mght effectively confront these



challenges in its future distance education deliberations.

I11. THE NATURE OF DI STANCE EDUCATI ON

D stance education, also referred to as distributed education
or distance learning,? delivers to students new ways of |earning,
new ways of getting a degree, and new things to |earn. D st ance
education is primarily associated, at |east today, with delivering
educational services to students in renote |ocations. However ,
traditional, on-canpus students who want to fill gaps in their
education by taking courses only available elsewhere, and even
students who cannot register for closed courses at their canpuses,
are also nanifesting increased distance education interest.
Additionally, sone students use distance education courses to
accelerate their degree prograns or for renedial support. These
new, on-canpus constituencies nust be taken into account in any
| egi sl ation designed to pronote di stance educati on.

Synchronous communi cation with instructors and ot her students,
use of the Internet as a research archive, and chat roons for
dialogue with other students are anmbng many unique opportunities

2 "Distributed education" refers specifically to the broad

range of educational opportunities created by new information
t echnol ogi es and the concomtant unbundling of traditional courses

of study. Students can choose from anong a greater variety of
courses and devel op a broader range of skills when they can sel ect
i nstructional nmodul es from several I nstitutions. "Di stance

education” or "distance l|learning”" sonetinmes refers only to video
instruction, whether interactive or not, while "distributed
education” is a newer term neant to reflect the full range of
technol ogi cal possibilities. See Technology and the Virtual
University ? Qpportunity and Challenge: Hearings Before the
Subcomm on H gher Education of the Senate Comm on Labor and Human
Resources, 105th Cong. (1997) (statenent of WIlliam H G aves,
Chief Information Technology Oficer, University of North Carolina
at Chapel HIl, on behalf of the American Association of State
Colleges and Universities, the American Council on Education,
Educom the National Association of State Universities and Land-
G ant Colleges, and U N C -Chapel HIIl). Another term occasionally
used is "ALN " or Asynchronous Learning Network, which refers to
group-based education deliverable whenever and wherever a
particular group nenber wants to access it. See Asynchronous
Lear ni ng Net wor ks and t he Consortium for Manuf act uri ng
Conpetitiveness: Hearings Before the Subcomm on Technol ogy of the
House Comm on Science and the Subcomm on Early Chil dhood, Youth,
and Famlies of the House Conm on Education and the Wrkforce,
105th Cong. (1998) (statenent of Stuart A Rosenfeld, President,
Regi onal Technol ogy Strategies).



offered by effective distance education. Satellite and videotape
t echnol ogy have long nade it possible for students in renote areas
to sit in a classroom hundreds of mles away, but digital
technol ogy now nakes it possible for these sane students to ask
guestions or nmake coments to instructors and each other; and to
participate actively inside and outside the classroom right along
with all other students. El ectronic access to nultiple libraries
now provi des vast bibliographic resources to students who ot herw se
would have to travel many mles, often with great difficulty in
states |like Mntana characterized by harsh climte and rough
terrain, if they chose to study at all. D stance | earning now
permts students to access these materials off canpus, through
digital books and digitalized copies of original docunents. Even
tactile information can be transmtted through fiber-optic wre.

Because it is |learner-focused, distance education varies
significantly from traditional education. Digital technol ogies
gi ve students powerful tools for tailoring instruction to their own
i ndi vidual needs and interests. A traditional student listens to
| ectures and occasionally participates in class discussion or a

| aboratory  experinent. El ectronic conmuni cati on enhances
traditional instruction by facilitating contact between students
and instructors, and anong students. These nethods are
educationally tried and true, but digital technologies offer
students sonething better. Instead of seeing and hearing the sane
information all other students see and hear, for exanple, a
marketing student can focus on information of interest and
rel evance by clicking into hypertext to expand on it. | nst ead of

wat chi ng conputer sinulations, future environnental engineers can
perform their own varying factors as they see fit, tracking the
di fferences those factors nmake. Medical students nmay soon practice
suture techni que by desktop conputer; while physiotherapy students
do |inb manipul ation online.

The educational value of these technologies is further
enhanced by their capacity to foster collaboration anong students
who woul d otherwi se work alone. A recent New Jersey Institute of
Technol ogy statistical study found that students randomy chosen to
carry out a course assignnent by using conputers and coll aborating
with other students outperform students who conplete the sane
assignnent in a nore traditional mnmanner. However, students who
used conputers did worse than traditional students when the fornmer
did not collaborate with other students.?® This suggests that
di stance education, whether synchronous or asynchronous, can only
i nprove student | earning experiences when it i ncor por at es
col l aboration to the fullest possible extent.

® See Asynchronous Learning Networks and the Consortium for

Manuf acturing Conpetitiveness: Hearings Before the Subcomm on
Technol ogy of the House Comm on Science and the Subcomm on Early
Chi | dhood, Youth, and Famlies of the House Comm on Education and
the Wrkforce, 105th Cong. (1998) (statenment of Stuart A
Rosenfel d, President, Regional Technol ogy Strategies).



V.  UN VERSITY OF MONTANA DI STANCE EDUCATI ON LEGAL CONCERNS

The University has identified below several specific |egal
concerns related to distance education for possible attention by
Congress. Al though sone of these concerns go beyond the technica
jurisdiction of the Copyright Ofice, it 1is hoped that the
Copyright Ofice will include these concerns in its final distance
education report to be presented to Congress on April 1

A Broadening Fair Use Exenptions For D stance Education
And Traditional Course Materials Aike

In reviewing the Dgital MIllennium Copyright Act debate
during the | ast session of Congress and based upon the University's
di verse educational experiences to date, the University has
concluded that there should be little or no difference between fair
use exenptions for distance education and nore traditiona

copyrighted instructional nmaterials. The nere existence of any
such difference in the law tends to breed confusion, uncertainty
and the enhanced |ikelihood of nonconpliance. The University

believes that current fair use exenptions from federal copyright
| aw nust be broadened for distance education and nore traditiona
course materials alike because of the new opportunities and
chal | enges posed by the forner.

To pronote full realization of distance education's potential,
course materials nust be nade freely available in electronic form
In addition, students nust be able to utilize these naterials
fully and share copies of them with each other and their
instructors. To succeed in the |abor market, students nust al so be
able to denonstrate to prospective enployers an ability to work
with and apply relevant course nmaterials wthout regard to
extraneous copyright |egal concerns. For exanple, students seeking
jobs with high technol ogy enployers nmay have a legitimate need to
show how they maght inprove existing conputer prograns or their
applications wthout fearing any copyright infringenent liability
as aresult. In these respects, student and educator needs for fair
use exenption in digital nmedia are no different from their needs
for such exenption in print nedia.

The University has no objection to limting access to digita
course materials to enrolled students. The University |ikew se
recognizes the need to limt at |east sone access to electronic
dat abases and archives through the use of tenporary site |icenses
to the extent such |icenses prove necessary or desirable for

licensor, |icensee and students. Educational content providers may
also be expected to inform their students of any copyright
restrictions on course nmaterials and to explain any limts on
student use of such materials. Once any copyright restrictions

begi n exceedi ng those noted here, however, course content selection
and know edge access becone artificially restricted because higher
education institutions face potential liability for contributory or
i nadvertent infringenent. To ensure the nost beneficial student



educational experiences, higher education institutions nust be
relieved of this inhibiting prospect.

The Digital MIIlennium Copyright Act sensibly and correctly
exenpts canpuses from liability when transmssion of digita
materials constitutes infringenent, at l|east so long as the
canpuses take no active part in directing the transm ssion. In
this regard, Congress is to be commended for partially addressing
concerns expressed by the U S. higher education comunity.?

This first step, however, does not go far enough. It nerely
shifts the liability burden from the canpuses thenselves to their
faculty and students, who often do not even know they may be
infringing copyright because present fair wuse definitions are

i nadequat e gui des. Future distance education |egislation nust
focus here on clarifying and expanding fair wuse definitional
criteria for all instructional materials in today's digital age.

Congress, the U S. higher education comunity and the U S
commer ci al publishing industry have never agreed on either
copyright fair use definitional criteria or their application in an
educational setting. The one Congressional attenpt to legislate in

* See Higher Education Aliance for Information Technol ogy,
"H gher Educati on Policies for t he D gital Age, "
http://ww. nasul gc. nche. edu/ D gi tal Age_TOC. ht m (11/26/97), cited in
Educating Qur Children with Technology Skills to Conpete in the
Next M|l ennium Hearings Before the Subcomm on Technol ogy of the
House Comm on Science and the Subcomm on Early Childhood, Youth,
and Famlies of the House Conm on Education and the Wrkforce,
105th Cong. (1998) (statenent of Gaham B. Spanier, President of
the Pennsylvania State University, on behalf of the National
Association of State Universities and Land-Gant Colleges'
Comm ssion on Information Technol ogies, the University Consortium
for Advanced Internet Developnent, and Penn State). The H gher
Education Aliance is a coalition of six major higher education
associ ations, representing nearly 3,000 colleges and universities.

Its menbers are the Anerican Association of Community Coll eges

the Anerican Associ ation of Colleges and Universities, the Anerican
Counci | on Education, the Association of Anerican Universities, the
Nati onal Association of |ndependent Colleges and Universities, and
the National Association of State Universities and Land-G ant
Col l eges. Three other organizations are allied with the Aliance:
the Association of Research Libraries, Educom and the University
Conti nui ng Education Association. N ne other organizations endorse
t he docunent "H gher Education Policies for the Digital Age": the
American Council of Learned Societies, the Association of College
and Research Libraries, the Association of College and University
Tel ecommuni cations Admnistrators, CAUSE (the Association for
Managi ng and Using Information in H gher Education), the Coalition
for Networked Information, the Council of Gaduate Schools, the
Council on Governnent Relations, the National Association of
College Stores, and the National Initiative for a Networked
Cul tural Heritage.



this area failed to provide specific statutory criteria; and
instead resulted in 1976 U S. Congressional Commttee Report
| anguage suggesting educational fair use guidelines which were
i nadequate to neet higher education needs even when they were
proposed in a pre-digital era.® Various higher education interests
warned at the tinme of their inadequacy and overly restrictive scope
regarding classroom materials copying; and perhaps prophetically,
no agreenent could ever be reached at all anmong any of these
diverse interests with regard to classroom use of audio-visual
wor ks. These guidelines seem particularly outdated today, as
Congress considers the distance education l|legal framework of the
future.

For exanple, the 1976 guidelines permt a teacher to nake a
single copy of a book chapter, periodical or newspaper article,
short story, chart, graph, etc. for research or teaching use. This
single copy permssion has little neaning in today's digital world
when thousands of students in a single distance |earning course
taught by one or nore teachers nmay soon becone the rule rather than
the exception. The nultiple copies guideline, based upon brevity,
spontaneity and cunul ative effect, expressly limt such copying to
"no nore than nine instances for one course during one class
term"® There has never been agreenment on how the "nine instances"
| anguage should be interpreted or applied in practice; and in a
digitalized distance learning environnent, such snmall nunerical
restrictions seemto nake little sense.

More inportantly, the lack of any guidelines for audi o-visual
works in today's multi-nedia digital instructional environnent
reflects a total lack of certainty about what can be legally done
in the classroom The one contenporary effort by higher education
and commercial publisher interests to establish such guidelines
broke down in failure when nore higher education interests rejected
the resulting proposed guidelines than would accept them and many
commerci al publishers |ikew se rejected themas too perm ssive.’

Perhaps the nost significant fair use issue affecting higher
education today is the inability of courts to interpret or apply
the 1976 guidelines or other fair use legal principles consistently
enough to provide canpuses wth neaningful gui dance about
per m ssi bl e copyi ng. Refl ective of this concern is the Princeton
Univ. Press v. Mchigan Docunent Services.? The case, which

® HR Rep. No. 94-1733, 94th Cong., 2d Sess. (Sept. 29,
1976) (Conference Report); H R Rep. No. 94-1476, 94th Cong., 2d
Sess. (Sept. 3, 1976) (1976 House Judiciary Commttee Report); S
Rep. No. 94-473, 94th Cong., 1st Sess. (Nov. 20, 1975) (1975 Senate
Judi ciary Comm ttee Report).

® 1976 House Report, id. at 68.

Conference on Fair Use Proposed Educational Fair Use
Quidelines for Dgital Images, D stance Learning and Miltinedia, 53
Pat. Trademark & Copyright J. (BNA) 125 (Dec. 19, 1996).

8 99 F.3d 1381 (6th Gr. 1996) (en banc), cert. denied, 520
U S. 1156 (1997).




involved the fairly straightforward issue of how many copies of
copyrighted materials could be lawfully reproduced by a conmmerci al
copier for canpus classroom use, resulted in four separate
conflicting opinions by the 13 federal appeals court judges who
could not agree on nobst aspects of the case. These | udges had
difficulty even agreeing on whether or how the 1976 guidelines
not ed above should be applied to resolve the case; and decided it
agai nst the commercial copier based on profitability.

This judicial foray into a sinple non-digital case with very
problematic results disregarded the inportant fact that nost
phot ocopying of copyrighted works is done on canpus by the
educational institutions thenselves with no profit notive at all.

Moreover, in the digital reproduction context for distance
education course materials it is usually a single faculty nenber
or perhaps a student, who wll personally reproduce and transmt

the work for academ c purposes. Congress neither can nor should
ignore any longer the need for clarifying copyright fair wuse
principles in the academc setting to «clarify such Ilega
uncertainty.

The distance education deliberations soon to be undertaken
afford Congress the opportunity to do so. As already noted, the
University sees little need to distinguish between distance
education and nore traditional forns of education in defining
academc fair use exenptions. A definition setting forth clear and
realistic fair use «criteria for technology-driven distance
education course materials, including nulti-nedia materials, should
readily apply to all other fornms of materials. As to the content
of such criteria, Congress should think and act expansively for the
purpose of permtting the broadest possible access to infornmational
materials by students and faculty in their educational pursuits
with very precise indicators of infringenent liability.

I n advocating precise and nmuch nore liberal fair use criteria
for campuses, however, the University would qualify this position
by insisting that such expanded fair use be limted to a non-
commercial context where the sale of copyrighted nmaterials for
profit is not considered acceptable fair use. Such an approach
would place the enphasis on where it belongs by requiring
commercial vendors and reproducers of copyrighted works to pay
licensing royalties or otherwi se get copyright holder permssion
while permtting faculty nenbers and students who need copyri ghted
materials quickly and i nexpensively to obtain themfor academ c use
with few or no restrictions. This will notably enhance distance
education progranms W thout sacrificing copyright owner rights.

B. Carifying CQurrent Copyright Laws Applicable to Jointly
Aut hored and Omed Copyrighted Course Materials

University distance education in the future wll alnost
certainly involve nultiple academc institutions collaborating with
each other through their respective faculties in course naterial
preparation and delivery. Prof essor N mmer, perhaps the |eading
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U S. expert on copyright, correctly notes that present federal
copyright law erroneously defines "joint work"™ on the basis of
joint authorship.® Because nost distance education activities, and
particularly those likely to occur in the future, involve nultiple
aut horship and ownership, perhaps now is the tinme for Congress to
consider the need for clarifying this distinction.

Prof essor N mrer suggests that copyrighted joint work be
defined to include work resulting from (1) joint authorship;
(2) the transfer of copyright by its original author or owner to
any other person(s); (3) transfer of wundivided interest in the
copyright by its author or owner to any other person(s); (4)
transfer by author or owner death through will or intestacy to any
ot her person(s); (5) the vesting of any copyright renewal rights in
nmore than one person; or (6) copyright owned jointly because of
state conmmunity property |aws. Per haps one neans of clarifying
present law in such instances could be an anendnent of the federal
joint work statute to require an agreenent specifying joint
ownership as a condition for claimng it, with a separate provision
expressly inmplying such an agreenent based on all relevant factors
to the extent one does not exist. Public interest would seem to
suggest that as joint works beconme nore preval ent because of
di stance education, sone clearer statutory guidance i nposing
certain protections for all copyright owners in a given work would
seem appropri ate.

C. Carifying Digital MIIlennium Copyright Act ISP Notice
Provisions for Liability Limtation Purposes

The Digital MIllennium Copyright Act exenpts an Internet
Service Provider (ISP), whether an educational institution or a
private entity such as America Online, from Iliability for
i nfringenment when infringing material is stored on the network by a
network user.'® However, a copyright owner may conpel an ISP to
renove or disable access to allegedly infringing nmaterial by giving
the ISP proper notice of a good-faith belief that the material is
infringing.? Moreover, the ISP nust attenpt to contact a
conplaining party who does not fully conply with Act notice
provi sions, but who has provided both information sufficient to
identify the allegedly infringing material and an address where the
conpl ai nant may be cont act ed.

In the distance education context, these well-intended
provisions can potentially disrupt many non-infringing academc
courses because the Act presently appears to require an ISP to
renove or disable access to allegedly infringing material nerely
upon receiving notice of the aIIeged i nfringement before performng
its own internal investigation.? The Act thus encourages an |SP

°® M Nnrmrer & D. Nrmrer, 1 NNMVER ON COPYR GHT ? 6.01, at 6-3
(1996) (citing 17 U S.C ? 101)
See 17 U.S.C. ? 512(c).

1 See 17 U.S.C. ? 512(c)(3)(A) (V)

12 gee 17 U.S.C. ? 512(c) (1) (A (iii



to renove allegedly infringing course materials w thout determning
whet her infringenent has occurred, even while a course is still in
progress and after students have paid their fees to take it,
because the Act expressly bars the students thenselves from suing
the ISP for any unwarranted disruption.® This is apparently an
uni ntended consequence of otherwise legitimte Act purposes, but
failure to change these provisions could seriously hanper U S
di stance education devel opnent.

Perhaps the best approach for solving this problem would
exenpt an ISP expressly and in toto frominfringenent liability for
all student course materials in bona fide distance education
activities. The nature of digital technologies is such that an ISP
will not always have tinme to conduct a reasonable investigation,
nor would an ISP necessarily have expertise to determ ne whether
al l egations of infringenment are supportable. An ISP exenption for

di stance education course materials wll absolve the ISP of
responsibility to renove the content of distance education courses
in a manner detrinental to the entire educational process. For

exanpl e, Congress m ght consider anending 17 U.S.C. ? 512(c) (a new
Digital MIIennium Copyright Act provision) along follow ng |ines:

(c) | NFORVATI ON RESI DING ON SYSTEMS OR NETWORKS AT
DI RECTI ON OF USERS. ?

(1) |IN GENERAL. A service provider shall not be |iable
for nonetary relief, or, except as provided in
subsection (j), for injunctive or other equitable
relief, for infringement of copyright by reason of the
storage at the direction of a user of material that
resides on a systemor network controlled or operated by
or for the service provider, if the service provider ?

(A)

(ii1i) wupon obtaining such know edge or awareness [that
the material or an activity using the material on the
system or network is infringing], acts expeditiously to
renove, or disable access to, the material;

(B)

(O upon notification of claimed infringenent as
described in paragraph (3), responds expeditiously to
renove, or disable access to, the material that is
claimed to be infringing or to be the subject of
infringing activity.

(D) Notwi thstanding provisions (A (iii) and (C of this
subsection, a service provider shall not be Tiable for
monetary relief, or, except as provided in subsection
(Jj), for 1injunctive or other equitable relief, for
infringement of copyright by reason of the storage at

13 gee 17 U.S.C. ? 512(g)(1).
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the direction of a user of material that resides on a
system or network controlled or operated by or for the
service provider, if the service provider stores such
material for the purpose of facilitating access to bona
fide educational course materials, whether required or
recommended, or to curricular materials generally. A
service provider is not relieved of Tiability under this
provi sion when the service provider fails to renove, or
disable access to, the bona fide education course or
curricular material wupon the request of the higher
education institution which authorized the materials for
such course or curriculum

(new proposed | anguage underl i ned).

This new | anguage would exenpt an ISP from liability if it
nmerely acts as a distance education host. It is inportant to note
that higher education institutions may deliver distance education
materials through private service providers, such as America
Online, or through other higher education institutions. Copyright
liability for course content or curricular materials (such as
software interfaces or admnistrative forns or plans) should be
predicated on intentional i nfringenent by the sponsoring
institution or the instructor, if at all.

D. Modi fying the Prohibition Against G rcunvention of
Technol ogi cal Measures to Protect Copyrighted Wrks

The Digital MIIlennium Copyright Act postpones inplenentation
of the new, strict-liability prohibition on circunvention of
copyright protection systens for a two-year period so that the
Librarian of Congress, the Register of Copyrights, and the
Assistant Secretary for Comunications and Information of the
Departnment of Commerce nay determne whether the new prohibition
adversely affects or wll Ilikely affect noninfringing uses of
copyrighted works.* This delay clearly serves the public
interest, because the contenplated prohibition poses significant
probl ens for distance education providers.

Prohibiting circunvention and carving out exceptions for

persons who are or will likely be harnmed by the prohibition create
| egal wuncertainty about what types of circunvention should be
ermtted. This uncertainty is conpounded by the Act's strict-

iability prohibition, which holds persons liable for circunvention
even when it results in no infringenment of copyright and even when
no infringenent is intended. Al though the University understands
and even agrees with the goal of barring unwarranted interference
wi th canmpus bl ocking technologies, the lack of specific criteria
defining when circunvention will or wll not be legal results in
t oo much subj ective guessing to devel op neani ngful conpliance.

Each course provider attenpting to develop a distance

14 gee 17 U.S.C. ? 1201(a)(1) (A, (O.
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education (or any other) course nust consider whether each use of
technologically protected, copyrighted work proposed for course
inclusion is noninfringing, based on fair use criteria, as one
requi rement for overcomng the strict liability prohibition.*® As
already denonstrated, present fair use criteria in an academc
context may well be inpossible to agree upon and therefore the
course provider has little confort under current |aw

The nore troubling aspect of the circunvention prohibition is
the lack of any practical exception permtting access to bl ocked
copyrighted works avail able through di stance education courses for
reasonable fair use copying purposes (assumng fair use can be
readily determ ned). In other words, even the 1976 guidelines
permt persons to copy certain pages fromhard copy texts by nerely
obtaining a copy of the text through a library or perhaps a friend.

The Act does not appear to permt this form of copying, since
prohibiting circunvention of course provider blocking technol ogy
apparently elimnates any viable nmeans of copying the bl ocked work
for fair use. As US library interests have correctly noted in
expressing their concerns, the anti-circunvention provisions
pronote the locking up of digital materials and render them
conpl etely inaccessible to anyone not authorized to see them This
goes well beyond any reasonable restrictions applicable to hard
copy print. These provisions seem unfair and counterproductive to
the national need for treating digital and non-digital information,
as wel |l as access to such information, identically.?®

An additional concern regarding the circunvention provisions
warrants consideration here. Although the Act |anguage itself is
far fromclear regarding the U S. CGovernnent role in providing for
exceptions, it does seem to suggest that only federal governnent
agencies wll decide when lawful access to digital copyrighted
works for fair use purposes through such circunvention is to be
granted. Leaving aside the lack of clear fair use criteria under
current law, this Act |anguage suggests the role of federal
agencies as censors enpowered to block fair use access to such
works in a manner heretofore never permtted. Treating electronic
and non-electronic copyrighted work access identically to the
fullest extent practicable avoids this problem and also Ilikely
prevents major constitutional challenges to any such restrictions.

- On a nore practical note, if the Act enpowers the government
to identify legally accessible materials every few years, distance
education course providers have Ilittle incentive to use new

15 gee 17 U.S.C. ? 1201(a)(1)(B).

' The Act exenption for nonprofit libraries, archives, and
educational institutions addresses only circunvention by those
entities when they are attenpting to determ ne whether to purchase
a technologically protected copyrighted work, and only if the work
is not reasonably available in sonme other form The exenption does
not address the needs of users who wish to exercise their fair use
rights to copy portions of such a work after a library purchases
it. See 17 U S.C ? 1201(d)(1), (2).
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materials not so identified by the governnent in their courses; and
the quality of such courses wll suffer. In addition, distance
education users and providers are not the only ones likely to
suf fer under such a restrictive rule. Consuners, new entrepreneurs
and smal | business owners, who cannot afford to purchase the right
to access every protected work in which they are interested, wll
| ose access to these works to the nation's detrinent.?

The above probl ens can perhaps be best averted by anmending 17
USC ? 1201(a)(1)(A to prohibit circunvention of protective
t echnol ogi cal measures only when circunvention intends to deprive
either copyright owners or blocking technology users of clearly
established legal rights. Inposing a nmens rea requirenment renoves
the prohibition from the realm of strict liability and absol ves
persons engagi ng neither in infringenent nor other illegal activity
(such as conputer hacking or password theft) of liability for
circunventions which harm no legal interests. For exanple, 17
US C ? 1201(a) (the Act prohibition) mght be anended to read:

VI OLATIONS REGARDING CIRCUMENTION OF TECHNOLOG CAL
MEASURES. ? (1)(A No person shall ~circunvent a
technol ogi cal neasure that effectively controls access
to a work protected under this title for the purpose of
wilfully depriving a copyright owner or wuser of the
t echnol ogi cal neasure of any lTegal right related to such
neasur e . .

E. Prohi biting Technol ogy Licensing Financial Penalties for
D stance Education Students

One present distance learning issue not yet focused on by
Congress is the extent to which present vendors of technol ogy
needed for viable distance education, particularly software and
dat abase access technol ogy, penalize postsecondary institutions and
their students in distance education courses wth technol ogy
licensing site-based restrictions. Uni versities routinely receive
technol ogy licensing agreenents which either attenpt to prohibit,
or financially penalize, access by students off-canpus.

The market pl ace has not corrected this problem because nost
technol ogy vendors tend to adopt a common policy and U S. higher
education lacks the resources to develop alternative access and
delivery nechanisns. In addition, many of these |I|icensing
agreenents reflect a sincere and legitimate attenpt to protect
copyrighted materials by limting access to such materials only to

17

See Testinony Regarding Inplenentation of the Decenber
1996 W PO Copyright and Phonograns Treaties: Hearings on HR 2281
and H R 3048 Before the Subcomm on Tel ecommuni cations, Trade and
Consuner Protection of the House Comm on Conmmerce, 105th Cong.
(1998) (statenent of Robert L. Oakley on behalf of the American
Associ ation of Law Libraries, the Arerican Library Association, the
Associ ati on of Research Libraries, the Medical Library Association,
and the Special Libraries Association).
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bona fide students. Congress can help address this problem by
| eaving intact current copyri ght i nfringenent | awns, whi | e
simul taneously adopting federal legislation naking clear that
vendors may not discrimnate against educational institutions or
their students by treating distance education students differently
in any licensing agreenents fromtraditional, site-based students.

Such | egislation woul d have an i mmedi ate effect of naking distance
education nore accessible, attractive and affordable wthout
conpromsing legitimte copyright protections.

F. Establ i shing Exclusive Federal Jurisdiction and Venue
Where the D stance Education Provider is Located

Future distance education legislation should address the
costly litigation burdens caused by federal copyright infringenent
clainms arising from such education. The University strongly urges
t he Register of Copyrights to recommend to Congress that such cases
can only be filed, for jurisdiction and venue purposes, in the U S
District Court where the distance education provider is |ocated.
One can only inmagi ne the Bl eak House horror stories likely to arise
from di stance education courses offered to hundreds (or thousands)
of students in sites all over the U S and abroad. Jurisdiction
and venue issues involving all cyberlaw disputes have rapidly
energed as very conplex matters for courts to resolve, wth
i nconsi stent decisions to date. These problens can be readily
avoi ded, however, by Ilimting jurisdiction and venue in any
di stance education clains, copyright or otherwise, subject to
federal jurisdiction to the federal court where the activity
initiates. Failure to do so mght well chill distance education
activity nationw de based on liability and litigation defense costs
alone. This would be a needless result, when its avoidance is so
easi |y prevented.

G D st ance Education Financial A d And Assi stance

Congress nust necessarily review all federal financial aid
prograns and |aws for the purpose of assessing their applicability
(or lack thereof) to distance education. It has becone U S
reality that nost postsecondary education academ c courses are
funded in substantial part through financial aid. Little evidence
to date suggests that distance education courses wll not be
subject to the sanme financial aid dynamc. Congress al ready
recognized this dynamc by requiring federal financial aid
eligibility rules waivers for sone higher education institutions on
a pilot pr oj ect basis in |ast year's  H gher Educat i on
Reaut hori zation Act, but the duration of this pilot project is
perhaps too long and could unfairly penalize tens of thousands of
students already enrolled in quality distance educati on courses.

Congress nust consider whether to treat distance education
courses offered for academc credit identically to all other
academc credit courses for financial aid eligibility purposes.
Congress nust further determ ne how such aid should be distributed
when nore than one postsecondary institution participates in
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delivering a student's distance education courses. For exanpl e
many distance education learners may need to utilize a nearby
post secondary canpus for the sole purpose of accessing another
institution's courses (such as the distance education graduate
st udent using nearby comunity college distance education
technology to access a renote university's graduate courses).
There seens to be no reason why federal financial aid prograns
cannot be nodified to provide at |east sone financial aid resources
for both canpuses in such circunstances.

Anot her financial aid issue to be considered in any nationa
di stance education legislation is ensuring financial aid resources
sufficient for distance education students to acquire conputer
hardware and software needed for accessing distance education
courses they wish to take. It is not altogether clear that current
federal financial aid prograns readily permt such acquisitions
unless a student receiving aid is already enrolled and being
treated as a resident student. In any event, to the extent
Congress wshes to pronote aggressive, wi despread di stance
education prograns, financing the necessary technology for the
students and the di stance education providers will be needed.

H. D stance Education Partnershi p Needs

Congress should <consider aggressively pronoting distance
education partnerships, through specially targeted funding, which
are likely to increase distance education's quality and reach. For
exanpl e, Congress should encourage efforts to link up public
libraries as part of any effort to pronote and enhance distance
educat i on. This wll give distance education providers readier
access to rural, lower-incone and other constituencies likely to
benefit the nmost from distance education.'® In addition, Congress
shoul d encourage distance education providers to develop nuch
closer ties with elenentary and secondary education for the purpose
of developing prograns for students and teachers alike at al
| evel s. Finally, Congress should encourage distance education
partnerships between providers and |ocal business comunities.
Congress can effectively pronmote such partnerships, which by their
very nature enhance the quality and productivity of the US.
wor kforce, by targeting federal grant incentives for distance
education programs designed by and for these partnerships.*®

l. D stance Educati on Network Fundi ng

18

See Conmmunity Colleges' Use of Technol ogy: Hear i ngs
Before the Subcommttee on Technology of the House Conmttee on
Science, 105th Cong. (July 21, 1998) (statenment of D ana blinger,
Manager, Academc Prograns & Strategy, |IBM dobal Education
| ndustry).

1o See Community Colleges in the Twenty-First GCentury ?
Tackl i ng Technol ogy: Hearings Before the Subcomm on Technol ogy of
t he House Comm on Science, 105th Cong. (1998) (statenent of Robert
A Parilla, President, Montgonmery College (M.)).
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Congress nust continue to fund research and devel opnent
projects such as Internet 2 and Next Ceneration Internet; and
encourage research universities to develop their own capabilities
for accomodating broadband networks for nedia integration
interactivity, high-quality video conferencing, and real tine

col | aborati on. ?° These initiatives, in addition to their
tremendous potential to enhance all applications, are crucial to
optimal distance education devel opnent. Wdespread nationa

di stance education prograns in the US my well require nore
federal funds for the supporting technol ogy needed to devel op them

J. Addi tional Copyright Ofice Question Responses

The University has set forth below responses to questions
posed by the Copyright Ofice to the extent such responses are not
i ncluded in the above views and reconmmendati ons.

1. Addi ti onal Nature of D stance Educati on Points

The University has provided a definition about the nature of
di stance education generally shared by the U S. higher education
comunity. Based on the University's own experience and know edge
in this field, it would be safe to say that from a practical
st andpoi nt di stance educati on enconpasses virtually every point and
guestion raised in the Copyright Ofice' s Decenber 23, 1998 Federal
Regi ster Notice about this hearing. In addition, issues related to
fundi ng, accreditation, sponsorships and recipients of distance
education prograns are perhaps as diverse as, although not
necessarily too dissimlar from issues related to non-distance
education activities on canpus except for the use of all forns of
technol ogy to nmake | earning and teaching available to nore students

t hroughout the state. As distance education technology and
prograns begin devel oping and comng into their own on an even nore
wi despread basis, anple statistical information wll becone

available quite rapidly to develop nore neaningful profiles
describing its nature.

2. D stance Educati on Licensing.

As already noted above, universities as |licensees of
technology and information linked to distance |earning have faced
contracts penalizing distance education renote site students. The
Uni versity has al so experienced serious difficulties in persuading
certain licensors to accept distance education students accessing
the licensed material as part of the University's overall student
popul ation for access purposes. Al t hough distance education
technology may well prove able to resolve nmnmany |icensing
difficulties from the standpoint of helping create legitinmate

20 gee Testinony of Gaham Spanier, Chair of the Commi ssion

on Information Technology of the National Association of State
Universities and Land-Gant Colleges, House Science Commttee,
?Basi ¢ Research FY 98 Budget - National Science Foundation,? Apri
9, 1997.
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access safeguards, to date this has not necessarily occurred.

As further noted above, copyright fair use principles and
their application at higher education canpuses pose a najor problem
area for distance and nore traditional educational activities
al i ke. Until clearer and broader fair use definitions becone
avai |l abl e, distance education technology wll 1likely exacerbate
these problens rather than resolve them On a related point, even
t hough technol ogy has nade obtaining copyright permssions cheaper
and easier, the permssion process itself remains seriously flawed
because there is often no way to obtain responses from copyright
holders in tinely fashion needed to use materials in courses. The
Uni versity nonet hel ess acknow edges that copyright clearinghouses
have proved workable to date in at |east sone respects.

Finally, the University believes that there should be no
material difference of any kind between distance education and
ot her students regarding distance education student access to all
el ectronic information sources and resources avail able to on-canpus
students. As long as any student is enrolled, the neans by which
the student takes particular courses should have little rel evance
to the informational services available for neeting student
academ c needs.

3. Technol ogy Use

As noted above, distance education and its supporting
technology exist in virtually all forns identified in the Decenber
23 Copyright Ofice Federal Register Notice. The University would
nonet hel ess nmake two further observations regarding technol ogy.
First, there is a very serious shortage of inexpensive access in
U.S. higher education to interactive video technology able to
ensure and provide high quality video and sound inmaging for
di stance education course delivery and receipt. Long distance
t el ephone charges al one nmake interactive video technol ogy courses
expensive enough to keep the nunbers of such courses still
relatively low, and present technol ogies do not adequately permt
students at different renote sites to interact very effectively
with each other. For interactive video distance education
instruction to flourish, these problens nust be resol ved.

Second, interactive distance education instruction using
i ndi vidual student conmputer nonitors in a live video, non-text
context remains all but non-existent in the US. to date. It

appears that no one has fully developed a plan for using present
conmputer technology to address this need. G ven the vast nunbers
of personal conputer nonitors in the US today, this remains an
unt apped source of very large scale future distance education
activity and perhaps synbolizes one of distance education's initial
core goals of allowng each individual to develop neaningful
learning prograns for thenselves wthout regard to |ocation.
Congress should consider funding the research and devel opnent for
such technology to energe nore rapidly in an applied way.
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4. Additional Fair Use Comments

As already noted and enphasized repeatedly above, copyright
fair use laws require dramatic expansion and clarification for

canpuses. This expansion in turn requires |egislation, because
voluntary guideline efforts to date have never worked and I|ikely
never will. Permtting non-commercial fair use of digital and non-

digital copyrighted materials for teaching and | earni ng purposes in
a distance education setting or otherwise, while continuing to
i npose strict copyright protections on comercial use of such

materials, wll effectively solve this problem Attenpting to
inpose quantitative restrictions for distance education wth
wor |l dwi de participation potential wll not work. In addition,

since international copyright agreenents to which the US is a
party already provide for relatively expansive non-commercial fair
use, no international treaty obligation will be conprom sed.

V. CONCLUDI NG COMMVENTS

I n concl usion, The University of Mntana thanks the Copyright
Ofice for recei vi ng t he opportunity to subm t t hese
reconmmendat i ons and views. They attenpt to address both current
and likely future issues needed to be resolved effectively for
Congress to achieve its distance |learning objectives in the best
U S. national interests.
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