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LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 260
[Docket No. 96-5 CARP DSTRA]

Determination of Reasonable Rates
and Terms for the Digital Performance
of Sound Recordings

AGENCY: Copyright Office, Library of
Congress.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Copyright Office is
publishing for public comment
proposed rules that will govern
SoundExchange, an unincorporated
division of the Recording Industry
Association of America, Inc., when it
functions as the designated agent for the
purpose of receiving royalty payments
and statements of accounts from
nonexempt subscription digital
transmission services which make
digital transmissions of sound
recordings under a statutory license.

DATES: Comments are due no later than
May 21, 2003.

ADDRESSES: An original and five copies
of any comment shall be delivered by
hand to: Office of the General Counsel,
Copyright Office, James Madison
Building, Room LM-403, First and
Independence Avenue, SE.,
Washington, DC; or mailed to: Copyright
Arbitration Royalty Panel (CARP), PO
Box 70977, Southwest Station,
Washington, DC 20024-0977.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Tanya M. Sandros, Senior Attorney,
Copyright Arbitration Royalty Panel, PO
Box 70977, Southwest Station,
Washington, DC 20024. Telephone:
(202) 707—-8380. Telefax: (202) 252—
3423.

SUPPLEMENTARY INFORMATION:
Background

Section 106(6) of the Copyright Act,
title 17 of the United States Code, gives
copyright owners of sound recordings
an exclusive right to perform their
copyrighted work publicly by means of
a digital audio transmission. This right
is limited by section 114(d), which
allows certain noninteractive digital
audio services to transmit sound
recordings under a compulsory license,


http://www.copyright.gov/title17/chapter01.pdf#106(6)
http://www.copyright.gov/title17/chapter01.pdf#114
determined that it would have no
adverse effects on children.
F. Executive Order 13132: Federalism
In accordance with Executive Order
13132, we have reviewed this proposed
rule and have determined that it would
not have ‘‘federalism’’ implications.
G. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments
In accordance with Executive Order
13175, we certify that this proposed rule
would not impose substantial direct
compliance costs on Indian tribal
governments.
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
In accordance with Executive Order
13211, we have reviewed this proposed
rule and have determined that it would
have no effect on the production or
price of coal. Consequently, it would
have no significant adverse effect on the
supply, distribution, or use of energy,
and no reasonable alternatives to this
action would be necessary.
I. Executive Order 13272: Proper
Consideration of Small Entities in
Agency Rulemaking
In accordance with Executive Order
13272, MSHA has thoroughly reviewed
the proposed rule to assess and take
appropriate account of its potential
impact on small businesses, small
governmental jurisdictions, and small
organizations. As discussed previously
in this preamble, MSHA has determined
that the proposed rule would not have
a significant economic impact on a
substantial number of small entities.
List of Subjects
30 CFR Part 71
Coal mines, Mine safety and health,
Surface mining.
30 CFR Part 75
Coal mines, Mine safety and health,
Underground mining.
Dated: April 15, 2003.
John R. Correll,
Deputy Assistant Secretary for Mine Safety
and Health.
For the reasons set out in the
preamble, and under the authority of the
Federal Mine Safety and Health Act of
1977, MSHA is amending chapter I,
parts 71 and 75, of title 30 of the Code
of Federal Regulations as follows:
PART 71—[AMENDED]
1. The authority citation for part 71
continues to read as follows:
Authority: 30 U.S.C. 811, 951, 957.
2. Section 71.500 is revised to read as
follows:
§ 71.500 Sanitary toilet facilities at surface
work sites; installation requirements.
(a) Each operator of a surface coal
mine shall provide and install at least
one sanitary toilet in a location
convenient to each surface work site. A
single sanitary toilet may serve two or
more surface work sites in the same
surface mine where the sanitary toilet is
convenient to each such work site.
(b) Where 10 or more miners use such
toilet facilities, sufficient toilets shall be
furnished to provide approximately one
sanitary toilet for each 10 miners.
(c) Sanitary toilets shall have an
attached toilet seat with a hinged lid
and a toilet paper holder together with
an adequate supply of toilet tissue.
(d) Only flush or nonflush chemical
or biological toilets, combustion or
incinerating toilets, sealed bag toilets,
and vault toilets meet the requirements
of this section. Privies are prohibited.
Note to § 71.500: Sanitary toilet facilities
for surface work areas of underground mines
are subject to the provisions of § 75.1712–3
of this chapter.)
PART 75—[AMENDED]
3. The authority citation for part 75
continues to read as follows:
Authority: 30 U.S.C. 811.
4. Section 75.1712–6 is revised to read
as follows:
§ 75.1712–6 Underground sanitary
facilities; installation and maintenance.
(a) Except as provided in § 75.1712–
7, each operator of an underground coal
mine shall provide and maintain one
sanitary toilet in a dry location under
protected roof, within 500 feet of each
working place in the mine where miners
are regularly employed during the
mining cycle. A single sanitary toilet
may serve two or more working places
in the same mine, if it is located within
500 feet of each such working place.
(b) Sanitary toilets shall have an
attached toilet seat with a hinged lid
and a toilet paper holder together with
an adequate supply of toilet tissue,
except that a toilet paper holder is not
required for an unenclosed toilet
facility.
(c) Only flush or nonflush chemical or
biological toilets, sealed bag toilets, and
vault toilets meet the requirements of
this section. Privies and combustion or

incinerating toilets are prohibited
underground.
[FR Doc. 03–9656 Filed 4–18–03; 8:45 am]
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provided that the services pay a
reasonable royalty fee and comply with
the terms of the statutory license.
Among the categories of services that
may use the section 114 license are
preexisting subscription services ? of
which there are only three: Digital Cable
Radio Associates, now known as Music
Choice; DMX Music, Inc. (“DMX”’); and
Muzak, L.P. (“Muzak”).

Rates and terms for this license are
established in one of two ways.
Interested parties may either negotiate
rates and terms which, if approved
through a notice and public comment
proceeding, become the final rules for
the relevant license period.
Alternatively, if industry representatives
cannot reach a voluntary settlement, the
Librarian of Congress convenes a three-
person Copyright Arbitration Royalty
Panel (“CARP”) for the purpose of
determining the applicable rates and
terms.

In 1995, the Librarian of Congress
initiated the first rate adjustment
proceeding for the purpose of setting
rates and terms of payment for use of
sound recordings by the preexisting
services pursuant to the section 114
license. The three preexisting
subscription services and the Recording
Industry Association of America
(“RIAA”) participated in this
proceeding which concluded with the
issuance of a final rule and order by the
Librarian of Congress. See 63 FR 25394
(May 8, 1998).

In that proceeding, the parties
proposed, and the CARP adopted, a
term which gave the RIAA the
responsibility for collecting and
distributing the royalty fees to all
copyright owners. Id. at 25397. The
Librarian adopted this term, then crafted
additional regulations that afforded
copyright owners a means to verify the
accuracy of the royalty payments made
by the RIAA collective,? established the
value of each performance, specified the
nature of the costs that RIAA may
deduct from the royalty fees prior to
distribution, and set forth a procedure
for handling royalty fees in the case

1A “preexisting subscription service” is defined
as: A service that performs sound recordings by
means of noninteractive audio-only subscription
digital audio transmissions, which was in existence
and was making such transmissions to the public
for a fee on or before July 31, 1998, and may include
a number of limited number of sample channels
representative of the subscription service that are
made available on a nonsubscription basis in order
to promote the subscription service. 17 U.S.C.
114()(11).

2In November 2000, RIAA formed
“SoundExchange,” an unincorporated division of
RIAA, to administer statutory licenses, including its
responsibilities under the Librarian’s May 8 Order.
See, Revised RIAA Petition to Establish Terms
Governing SoundExchange at 1 n.1.

where the collective is unable to
identify or locate a copyright owner
who is entitled to receive royalties
collected under the statutory license.

RIAA appealed both the rate set by
the Librarian and the additional
conditions imposed on the RIAA
collective in its capacity as the
collection agent for copyright owners.
See, Recording Industry Ass’n v.
Librarian of Congress, 176 F.3d 528
(D.C. Cir. 1999). The United States Court
of Appeals for the District of Columbia
Circuit upheld the rate set by the
Librarian and found that the Librarian
has the authority to impose terms on
copyright owners or their agents.
However, it remanded for further
consideration certain terms imposed on
RIAA under 37 CFR 260.2(d), 260.3(d),
260.6(b), and 260.7, because the CARP
had not considered these issues, leaving
the record devoid of any evidence upon
which to fashion any terms concerning
the collection and distribution of the
royalty fees. Id. at 536.

On February 13, 2001, the Copyright
Office initiated a new proceeding to
consider the terms remanded by the
court with the issuance of a scheduling
order, directing the parties to this
proceeding to file their direct cases with
the Office on April 17, 2001. See, Order
in Docket No. 96—5 CARP DSTRA
(February 13, 2001). However, instead of
filing a direct case on April 17, RIAA
filed a petition to establish terms
governing the RIAA collective and to
suspend the scheduled proceeding. No
party to the original proceeding objected
to the proposed terms. In fact, Music
Choice had already informed the Office
by letter dated February 26, 2001, of its
intent not to participate further in this
proceeding and that it did not object to
the terms to be proposed by RIAA.

Subsequently, RIAA revised these
terms to remove a reference to the
section 112 statutory license for the
making of ephemeral copies and to
make clear that membership in the
collective is open only to those
copyright owners whose works are
subject to statutory licensing and thus
generate the funds to be distributed by
the collective. RIAA also asked the
Copyright Office to publish the revised
terms pursuant to § 251.63(b). This
provision allows the Librarian of
Congress to adopt proposed terms that
are the result of settlement negotiations,
provided that no person with a
substantial interest and an intent to
participate in a CARP proceeding files
an objection. This procedure to adopt
negotiated rates and terms in the case
where an agreement has been reached
has been specifically endorsed by
Congress.

If an agreement as to rates and terms is
reached and there is no controversy as to
these matters, it would make no sense to
subject the interested parties to the needless
expense of an arbitration proceeding
conducted under (section 114(f)(2) (1995)).
Thus, it is the Committee’s intention that in
such a case, as under the Copyright Office’s
current regulations concerning rate
adjustment proceedings, the Librarian of
Congress should notify the public of the
proposed agreement in a notice-and-
comment proceeding and, if no opposing
comment is received from a party with a
substantial interest and an intent to
participate in an arbitration proceeding, the
Librarian of Congress should adopt the rates
embodied in the agreement without
convening an arbitration panel.

S. Rep. No. 104-128, at 29
(1995)(citations omitted).

Accordingly, the Copyright Office
published the proposed terms in the
Federal Register and requested public
comment. 66 FR 38226 (July 23, 2001).
In response to this notice, the American
Federation of Musicians (“AFM”’) and
the American Federation of Television
and Radio Artists (““AFTRA”) filed a
Notice of Intent to Participate and
objections to certain of the proposed
terms. Shortly thereafter, RIAA began
discussions with AFTRA and AFM,
regarding their objections, and the
matter has been held in abeyance.

Since that time, a significant event
has occurred that bears directly on the
resolution of this proceeding. In
December of 2002, Congress passed the
Small Webcaster Settlement Act of 2002
(“SWSA”), Public Law 107-321, 116
Stat. 2780. Among other things, the
SWSA amended 17 U.S.C. 114(g) in two
important ways which address specific
issues which are the subject of this
proceeding. First, the SWSA provides
for direct payment to featured recording
artists and to the administrators of the
escrow accounts provided for in 17
U.S.C. 114(g)(2)(B)&(C). Second, the act
allows a designated agent, prior to the
distribution of the royalty receipts, to
deduct reasonable costs incurred by that
agent in the administration of those
receipts, including, but not limited to,
costs associated with the collection and
distribution of the royalty fees and the
costs incurred in the participation of
negotiations or arbitration proceedings
under sections 112 and 114.

Because of these changes in the law,
RIAA has again revised its proposed
amendments to 37 CFR 260 to conform
the terms in dispute to the new law and,
in doing so, it has addressed the
concerns of AFM and AFTRA.
Consequently, AFM and AFTRA have
withdrawn their objections to the
proposed terms and their Notice of
Intent to Participate in a CARP


http://www.copyright.gov/fedreg/1998/63fr23475.pdf
http://www.copyright.gov/fedreg/2001/66fr38226.pdf
http://www.copyright.gov/legislation/pl107-321.pdf
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proceeding. At this juncture, § 251.63(b)
requires the publication of the proposed
rules to provide those persons with a
substantial interest in the proceeding
with an opportunity to comment on the
rules. Provided that no party who is
entitled to participate in a CARP on
remand of this proceeding and who has
a substantial interest in the rules files an
objection and a Notice of Intent to
Participate in a CARP proceeding to
resolve an objection within the scope of
this proceeding, the proposed rules will
be adopted as final regulations.

The proposed terms shall govern
SoundExchange, the collecting rights
entity that was formed from the
designated RIAA collective, in its
capacity as the sole agent designated to
receive royalty payments from the three
subscription services that were parties
to this proceeding. Terms governing the
administrative functions of any future
collective or the designation of
alternative agents shall be decided in
future rate adjustment proceedings
either through negotiations or after a
hearing before a CARP based upon a
fully developed written record. See, e.g.,
67 FR 45239 (July 8, 2002). For this
reason, parties must limit their
comments to the terms offered in the
context of the proceeding to set rates
and terms for the three subscription
services—Music Choice, DMX, and
Muzak—for the period October 28, 1998
(the effective date of the Digital
Millennium Copyright Act) through
December 31, 2001, the remand order,
and the law as amended by the SWSA.

Should a person object to the
proposed terms, he or she must file a
written objection with the Copyright
Office and an accompanying Notice of
Intent to Participate. Any proceeding
convened to consider these terms would
be a continuation of the prior CARP
proceeding, Docket No. 96—5 CARP
DSTRA, on remand from the United
States Court of Appeals for the District
of Columbia Circuit. See, 17 U.S.C.
802(g). Therefore, the content of the
written challenge must include a
statement explaining the basis of the
person’s substantial interest in that
proceeding and entitlement to
participate in that proceeding, the
proposed rule the person finds
objectionable, and the reasons for the
challenge. If no comments are received,
the regulations shall become final upon
publication of a final rule.

List of Subjects in 37 CFR Part 260

Copyright, Digital Audio
Transmissions, Performance Right,
Sound Recordings.

Proposed Regulation

In consideration of the foregoing, the
Copyright Office proposes amending
part 260 of 37 CFR as follows:

PART 260—USE OF SOUND
RECORDINGS IN A DIGITAL
PERFORMANCE

1. The authority citation for part 260
continues to read as follows:

Authority: 17 U.S.C. 114, 801(b)(1).

§260.2 [Amended]

2.In §260.2, remove paragraph (d).

3. Section 260.3 is amended by
revising paragraphs (c), (d), and (e) to
read as follows:

§260.3 Terms for making payments of
royalty fees.
* * * * *

(c) The agent designated to receive the
royalty payments and the statements of
account shall have the responsibility of
making further distribution of these
payments to those parties entitled to
receive such payments according to the
provisions set forth at 17 U.S.C.
114(g)(2); Provided that the designated
agent shall only be responsible for
making distributions to those parties
who provide the designated agent with
such information as is necessary to
identify and pay the correct recipient for
such payments. The agent shall
distribute royalty payments on a
reasonable basis that values all
performances by a Licensee equally
based upon the information provided by
the Licensee pursuant to the regulations
governing records of use of
performances by Licensees; Provided,
however, that parties who have
designated the agent may agree to
allocate their shares of the royalty
payments made by any Licensee among
themselves on an alternative basis.
Parties entitled to receive payments
under 17 U.S.C. 114(g)(2) may agree
with the designated agent upon
payment protocols to be used by the
designated agent that provide for
alternative arrangements for the
payment of royalties consistent with the
percentages in 17 U.S.C. 114(g)(2).

(d) The designated agent may deduct
from the payments made by Licensees
under § 260.2, prior to the distribution
of such payments to any person or
entity entitled thereto, all incurred costs
permitted to be deducted under 17
U.S.C. 114(g)(3); Provided, however,
that any party entitled to receive royalty
payments according to 17 U.S.C.
114(g)(2) may agree to permit the
designated agent to deduct any
additional costs.

(e) Commencing June 1, 1998, and
until such time as a new designation is
made, SoundExchange, which currently
is an unincorporated division of the
Recording Industry Association of
America, Inc., shall be the agent that
receives royalty payments and
statements of account under this part
260 and shall continue to be designated
as such if it should be separately
incorporated.

4. Section 260.6 is revised to read as
follows:

§260.6 Verification of royalty payments.

(a) General. This section prescribes
general rules pertaining to the method
of verification of the payment of royalty
fees by the designated agent to
interested parties; Provided, however,
that the designated agent and any
interested person may agree as to an
alternative method of verification.

(b) Frequency of verification.
Interested parties may conduct a single
audit of the designated agent during any
given calendar year and no calendar
year shall be subject to audit more than
once.

(c) Notice of intent to audit. Interested
parties must file with the Copyright
Office a notice of intent to audit the
designated agent. Such notice of intent
shall also be served at the same time on
the designated agent to be audited.
Within 30 days of the filing of the notice
of intent, the Copyright Office shall
publish in the Federal Register a notice
announcing such filing.

(d) Retention of records. The
interested party requesting the
verification procedure shall retain the
report of the verification for a period of
three years.

(e) Acceptable verification procedure.
An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent auditor, shall serve
as an acceptable verification procedure
for all interested parties.

(f) Costs of the verification procedure.
The interested parties requesting the
verification procedure shall pay for the
cost of the verification procedure,
unless an independent auditor
concludes that there was an
underpayment of five (5) percent or
more, in which case, the designated
agent shall bear the costs of the
verification procedure.

(g) Interested parties. For purposes of
this section, interested parties are those
individuals or entities who are entitled
to receive royalty payments pursuant to
17 U.S.C. 114(g)(2), or their designated
agents.


http://www.copyright.gov/fedreg/2002/67fr45239.pdf
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5. Section 260.7 is amended by
removing the word “collecting” after the
phrase “If the designated”’; by removing
the word ““collecting” each place it
appears and adding the word
“designated” in its place; and in the last
sentence, by removing the word “‘fees”
and adding the word “payments” in its
place.

Dated: April 15, 2003.
David O. Carson,
General Counsel.
[FR Doc. 03—9783 Filed 4-18-03; 8:45 am]
BILLING CODE 1410-33-P



ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 52
[LA–56–1–7491b; FRL–7485–7]
Approval and Promulgation of
Implementation Plans; Louisiana:
Revision to the Ozone Maintenance
Plans for Beauregard, St. Mary,
Lafayette, and Grant Parishes and the
New Orleans Consolidated
Metropolitan Statistical Area
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.
SUMMARY: We, the EPA, are proposing to
take direct final action to approve a
revision to the Louisiana SIP for
Beauregard, St. Mary, Lafayette, and
Grant Parishes and the New Orleans
Consolidated Metropolitan Statistical
Area (CMSA) ozone maintenance areas.
The revision involves changes to the
approved contingency plans.
DATES: Written comments must be
received by May 21, 2003.
ADDRESSES: Written comments should
be addressed to Mr. Thomas H. Diggs,
Chief, Air Planning Section (6PD-L), at
the EPA Region 6 Office listed below.
Copies of documents relevant to this
action are available for public
inspection during normal business
hours at the following locations.
Anyone wanting to examine these
documents should make an
appointment with the appropriate office
at least two working days in advance.
Environmental Protection Agency,
Region 6, Air Planning Section (6PD-L),
1445 Ross Avenue, Suite 700, Dallas,
Texas 75202–2733.
Louisiana Department of
Environmental Quality, Air Quality
Division, 7290 Bluebonnet Boulevard,
Baton Rouge, Louisiana 70810.
FOR FURTHER INFORMATION CONTACT: Joe
Kordzi of the EPA Region 6 Air
VerDate Jan<31>2003 15:05 Apr 18, 2003 Jkt 200001 PO 00000

Planning Section, at (214) 665–7186 and
at the Region 6 address above.
SUPPLEMENTARY INFORMATION: In the
‘‘Rules and Regulations’’ section of this
Federal Register, EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
comment. The EPA has explained its
reasons for this approval in the
preamble to the direct final rule. If EPA
receives no relevant adverse comment,
EPA will not take further action on this
proposed rule. If EPA receives relevant
adverse comment, EPA will withdraw
the direct final rule and it will not take
effect. The EPA will address all public
comments in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time.
For additional information, see the
direct final rule located in the ‘‘Rules
and Regulations’’ section of this Federal
Register.
Authority: 42 U.S.C. 7401 et seq.
Dated: April 10, 2003.
Richard E. Greene,
Regional Administrator, Region 6.
[FR Doc. 03–9620 Filed 4–18–03; 8:45 am]
BILLING CODE 6560–50–P
FEDERAL COMMUNICATIONS
COMMISSION
47 CFR Part 15
[ET Docket No. 02–380; DA 03–1022]
Unlicensed Devices
AGENCY: Federal Communications
Commission.
ACTION: Proposed rule; extension of
comment period.
SUMMARY: This document extends the
deadline for filing comments on the
proposal to make additional spectrum
available for unlicensed devices to
enable interested parties to submit
information that will be beneficial to the
record in this proceeding.
DATES: Comments are due April 17,
2003, and reply comments are due May
16, 2003.
ADDRESSES: Office of the Secretary,
Federal Communications Commission,
445 12th Street, SW., TW-A325,
Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Hugh Van Tuyl, Office of Engineering
and Technology, (202) 418–7506, TTY
(202) 418–2989, e-mail:
hvantuyl@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order, ET
Docket No. 02–380, DA 03–1022,
adopted March 28, 2003, and released
March 31, 2003. The full text of this
document is available for inspection
and copying during regular business
hours in the FCC Reference Center
(Room CY–A257), 445 12th Street, SW.,
Washington, DC 20554. The complete
text of this document also may be
purchased from the Commission’s copy
contractor, Qualex International, 445
12th Street, SW., Room CY–B402,
Washington, DC 20554. The full text
may also be downloaded at:
http://www.fcc.gov. To request materials
in accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
e-mail to fcc504@fcc.gov or call the FCC
Consumer & Governmental Affairs
Bureau at (202) 418–0531 (voice), (202)
418–7365 (TTY).
Summary of the Order
1. On March 24, 2003, the Association
for Maximum Service Television, Inc.
(MSTV) submitted a motion to the
Commission to extend the comment and
reply comment deadlines in the above
captioned proceeding by 10 days, from
April 7, 2003, and May 6, 2003, to April
17, 2003, and May 16, 2003,
respectively. MSTV states that
additional time is required to permit
review and discussion of its comments
by its board of directors before they can
be approved and filed with the
Commission.
2. The Commission does not routinely
grant extensions of time in rule making
proceedings. However, we find MSTV’s
circumstances compelling and we
believe that providing more time will
enable MSTV to submit information that
will be beneficial to the record in this
proceeding. In addition, such a brief
extension will not cause undue delay.
Therefore, we agree to extend the
comment and reply comment deadlines
by 10 days.
3. The deadline for filing comments in
the above captioned proceeding is
extended to April 17, 2003, and that the
deadline for filing reply comments in
the above captioned proceeding is
extended to May 16, 2003.
4. This action is taken pursuant to the
authority found in section 4(i) and 303
of the Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303; and
pursuant to §§ 0.31, 0.241 and 1.46 of
the Commission’s rules, 47 CFR 0.31,
0.241 and 1.46.


