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MR. GELFAN: Hi, I'm Marty Gefan with Congressman Kucinch's office.

MS. MILES: Hdlo, I'm Peggy Miles, Internationa \Webcasting Association.

MS. POLACH: I'm Peatricia Polach representing the American Federation of Musicians, the American
Federation of Televison and Radio Artists and the AFM and AFTRA Intdllectua Property Rights Distribution Fund
that distributes to non-fegtured artists.

MS. PROCTOR: I'm Deborah Proctor with WCPT Radio, the party that tried to get the amicus pleading filed.
We are aparty that evidently had our copyright violated yesterday.

MR. HIMELFARB: | am Gary Himdfarb. 1'm the Presdent of Ross Records. We are arecord labd. | am
aso on the board of AFIM Association for Independent Music and also on the Sound Exchange Board as the
independent |abel rep.

MR. ROBEDEE: | am Will Robedee from KTRU at Rice Univergty. I'm representing Collegiate
Broadcasters, Incorporated, or CBI.

MR. WILLER: I'm Jod Willer. | am faculty supervisor of KXUL Radio at the University of Louisang,
Monroe and one of the 13 college and university broadcasters filing comments.

MR. DOBEK: Gary Dobek with Digitally Imported Radio, Vice President.

MR. ROE: | am Mike Roe, owner and operator of Radio 10 in Jacksonville, FHorida. | am here representing
severd smal commercid independent webcasters.

MR. MONAHAN: | am Michadl Monahan representing Specid Audio.

MR. ZISK: I'm Brian Zisk, Technologies Director of the Future of Music Codition. | was dso afounder of
the legendary Green Witch Internet Radio, which was bought, merged and then closed down. We got the rights back
and we will stream again as soon asthisis dl straightened out to where we think we can do it legitimately.

MR. ESHLEMAN: My nameis Dave Eshleman. I'm President and owner of Massanutten Broadcasting, a
small market radio broadcagter in the Shenandoah Valey.

MR. HANSON: Kurt Hanson from RAIN, Radio and Internet Newdetter. We aso have on ste 14 channds
of music cdled RAIN Radio.



MR. SSIMSON: I'm John Simson, Executive Director of Sound Exchange, former recording artist and artist
manager, recovered.

(Laughter)
MR. GREENSTEIN: Gay Greengtein, Recording Industry Association.
MS. PETERS. Back to you, James. Introduce yoursdlf.

MR. CANNINGS: | would like to thank Mr. Carson for alowing me and yoursdlf and the moderators for
having me on the pand. | thank you very much.

My name is James Cannons. | am from the Our Own Performance Society, for which the acronym is OOPS.

MS. PETERS. Thefocus hereis on the rule making and how it gpplies to smal businesses and what particular
problems there are and how they might be ameliorated. | could ask a bunch of questions, but maybe the best thing to
doisjud to let you tel uswhat you think the issues are.

Asdways, we aways come over to this corner and say, respond.
S0, does anyone want to start?

MR. GELFAND: | am Marty Gdfand. I'm gtaff counsd for Congressman Dennis Kucinich. In the other
panels -- | want to represent a perspective that really hasn't been addressed and of course this panel is doing that for
smdl busnesses

Congressman Kucinich represents about 600,000 congtituents in the Cleveland area. In that congtituency we
are served by four college radio stations. In our broadcast area we've got Badwin-Walace College in Berea, Ohio;
Cleveland State University in Cleveland, and then in our broadcast area is Case Western Reserve's WNEW and we
aso have John Carroll University, al of whom stream.

We dso have some smdll Internet. We have Radio Crow based in our digtrict and there may be others. We
don't know unless they contact us for the most part. We are red concerned abouit this because this affects our
congtituents.

I'm not here representing any committee or subcommittee in Congress. I'm representing one Member of
Congress who represents about 600,000 congtituents. But our district isnot unique. 1 mean | think we have the best
college radio, but other than that we are not redlly unique. Thereisgreat college radio everyone. There are smdll
Internet tations everyone. Those are the people that are building the Internet and these are the people that are putting
out music that the commercid dations just aren't putting out.

Y ou know, we have six or seven or eight or ten Clear Channel stations, not to offend anybody from Clear
Channdl, but you hear Sting and you hear Puff Daddy or Puff Diddy or you hear dl these other people that we were
talking about today. But you don't hear Blue Lunch. Blue Lunchisaloca band that plays blues and Swing. And you
know, you don't hear the Mercurys. | actudly do aradio show on WRAW, too. | have been doing that since | wasin
law school and | just couldn't stop.

People cdl my show and say, "Hey, Marty, we are doing a CD release party. Can you tell the folks about it?



And | say, "Sure, and I'll play something by them." 'Y ou know, thisis so typica of from Congressond digtrict
in the country. 'Y ou have small webcasters who want to put out some good music and they don't want to be subjected
to onerous terms that were worked out wherever they were worked ouit.

| know that Deborah hereis from asmall station and she wanted to be on the CARP Pand. | know we are not
here to talk about royalties and I'm not going to talk about royalties, but | am going to talk about the process that the
Copyright Office goes through in coming up with these.

Now, | think that thisis a great process that we are going through right now. | hope that the things that people
are saying get through. But | know that the Copyright Office doesn't dways do things that way. The CARP, for
instance, was one example.

Ancther exampleiis, thisisthe April 26, 2002 Washington Internet Daily, the Eldridge decison came out which,
well it wasn't adecision, it was just a certiorari decision by the Supreme Court to look at whether or not the Sonny
Bono Copyright Act, the Copyright extension where when a copyright comes to its full term, whether you can extend it
or not, and the Supreme Court decided to look at it.

We have both you, Mr. Carson and you, Ms. Peters, on the record as saying thisis awrong decison by the
Supreme Court to even look at this decision.

MS. PETERS:. No, we said we were surprised that they took the case since thereis no conflict in the circuits.

MR. CARSON: Mr. Gelfand, we have avery short amount of time. We have some smal webcasters whose
concerns we want to hear and | would like you to stick to the point.

MR. GELFAND: I'm sorry if | offended you, but --
MR. CARSON: You are wagting time.

MR. GELFAND: | am not redly wasting time, but I'm amost done here. | know everyone wantsto tak, but
the Copyright Office redly needsto redlly listen to what the people are saying here today.

| really don't mean to be offending anyone. These are our congtituents that we represent.

My fina point isthat what's going to happen here with the record kegping, if we can't get something thet isless
onerous to the small broadcasters, webcasters and college radio, what is going to happen isthey are going to be force
off the Internet.

Y ou are going to limit free gpeech. Y ou are not going to get people like Gido Biaffen, for instance.
Commercia dtations are not going to broadcast Gido Biaffen and the kind of music that he does and the kind of
thoughts that he disseminates are not going to get out there in the world because the commercid stations are just not
going to play him and othersjugt like him.

It's so important that there be some kind of exemption, at least temporarily, for the onerous record keeping
requirementsin thisrule.

MS. PETERS:. Okay. | have Mike and then | have Will.
MR. MONAHAN: Wadll, | can actudly spesk in agreement with a couple of thingsthat Martin says. Spatia
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Audio represents an aggregate of about 190 broadcasters. They are al hobbyists. What is about to be required of us
as hobbyists, and | won't repest it again, if the rates don't force most of us out, the record keeping probably will
because you are looking at people who are trying to build a business out of a hobby and they are doing it as aone-man
team, putting together dl the music, al the commercids, dl the promotions and record keeping to an extent, but the
kind that's being required by this legidation will make it incredibly difficult for any of usto continue in this hobby.

MR. ROE: His comments are kind of a great segue into my comments. | redly gppreciate the fact that this
roundtable wanted to take alook at the specific interests of small Webcasters and before making my comments, just
very briefly to help you understand Radio 10 and my project, my business Radio |O operatesin the space thet is
somewhere half between hobbyist and serious commercia entity.

| started my project two years ago as a hobby and over the past two yearsit's grown into what | believeisa
viable busness. Certainly part of creating aviable businessis creating an audience, cregting my programming.

Like many of my felow Webcagters, | have spent the mgority of these past two years focusing on developing
the infrastructure of my business, developing my audience and my programming. |'ve done so as the sole proprietor of
my business. | am Webmagter. | am network engineer. | am program director. | am music director. | am the Radio

1O guy.

S0, in congdering those particular or specid interests of smal commercia Webcagters, | think it isvery, very
important that everyone truly understand who we are and what our businesses are. | have noticed both in the press and
even physica reactions of many, when comments are made that, you know, shouldn't these rates be imposed upon us,
and | know thisis not about the rates. 1'm not going to go there. But should these record keeping measures be
imposed upon us, we will go out of business.

| see skepticd reactions. | would Smply say to any of you who might be skeptica about that, if you took ared
look at what my resources are, both in terms of my financia resources and my persona resourcesthat | have
committed to my business, come spend the day with me at Radio 10 and look a what | have to work with as a smdll
business.

| certainly don't gpologize for that. I'm very proud of what | have been able to build with retirement savings.
Unlike many others that have been part of this proceeding and many others, I'm not aradio guy. | don't have a
background in radio. I'm not atechnica guy. When | sarted thisbusiness dl | have ever redly done with a computer
redlly was to generate an Excel spreadsheet or aWord document. But I've applied mysdlf and | have built this business.

But anyway, my point isthat | would smply encourage this roundtable, and in particular, members of the
Copyright Office to understand who we are and to truly understand who we are. For every one Y ahoo Radio, for
every one large commercid entity, there are 999 of us.

What | believe, the largest single group, | mean if you look at what casters as awhole, as a universe, we,
businesses like mine, we make up the largest Single percentage of that universe. And if we are gone, and when | say,
"we are gone," both as afunction of the rate, but even as afunction of the record keeping itsdf and the fact that | would
be expected, as a small, one-man business to keep recordsthat | just wouldn't be able to keep.

The fact that | would be gone, | fail to see how the artists and the labels that you purport to represent and
whose interest that you alege to want to protect, | fail to see how you have done thét.
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MS. PETERS: Okay. We have Will and then James.

MR. ROBEDEE: Firgt, | would like to thank you for the opportunity to be here today. It'san honor and a
privilege. | want to talk alittle bit about who we represent and the impact that the record keeping has on our
organizations.

Fird, we are not a business. These are, in most instances, a volunteer student organization. Sometimes they
have to be part of an academic program, but these stations are based at colleges and universities and other non-profit
inditutions of learning.

In the padt, through precedent, the models that have worked have been sample reporting. Under the statute,
253.5, it has been dlowed, for the PRO's to sample up to ten stations for one week ayear. In redlity, that's not what
happens. Redlity is 72 hours once ayear, dl stations. 1t works.

Going to anew mode such asthe onethat is proposed won't work. Plain and smple, it can't be done without
putting al these stations off the Internet. Part of the reason why is because these Sations have a prior history, a prior
working mode that they work within. In order to implement what has been requested, it will change the nature of the
operation. | can't see that meeting the Congress intent of being reasonable.

How can you change the nature of a student volunteer operation and be reasonable? There are, again,
higtorica precedent for sampling within these organizations. Congress understands that public radio is different. Thet's
why it set up Section 253, because they understand that these stations have limited resources, that they program
differently and aso looking at some of the possibilities for going ahead, John Potter brought it up before, that there was
at least some public knowledge of the CPB-NPR-RIAA agreement.

We don't now the exact details, but we know at least in recording that there was an exemption for less than ten
full-time employees and for above ten, it's sample reporting. It's reasonably possible. How can CPB dtations who
have hundreds of thousands of dollarsin their budget, and dl the details are in our reply comments, be exempted for
under ten and with ten or more, get sample only, yet the students will be shut down because they want census-style

reporting?

One of the comments in the RIAA reply comments talked about 30,000 hours at a sation to input the data for
25,000 CD's. They said, "We only want the data for the songs that you actudly play."

The problem isthat a any given moment, any one of those songs from those 30,000 CD's averaging about ten
songs a piece contribute pulled off the shelf. If dl that datais not into a computer somewhere, in a software database
yet to be created, how can they play the song?

So, one of the things you also asked about in one of the earlier proceedings was, you know, atimeto
implement. One of the things that we anticipated in our reply commentsis, you know, a atypica college sation the
funding for the next academic year has dready been alocated.

They can't go out and buy asystem. They can't go out and buy software when they don't know what the needs
are. S0, they can't ask for that money until next year, but they won't get the money until the following year.

So, we do need to move ahead. There has to be some sort of reporting, if there is not an exemption, obvioudly.
If it has to happen, there has to be a reasonable timeframe to implement a system that will work.
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The most important part about thisis that we are looking, | think everybody here at the table will agree, & an
emerging technology and for the people who are not involved with college and educationa broadcasting and
webcasting, we are looking a an emerging business. We want to train the students to enter that world. Without the
opportunity to webcast, they won't have that educeation.

Thank you.
MS. PETERS. Thank you. Jm?

MR. CANNINGS: Thank you. | would liketo say that I'm dso an artist. | heard this gentleman, what's your
name, Sr? Mike, right? | heard you say the amounts of things you have to do.

|, asan artist and a businessman, | have just as much to do in order to bring the product to you so that you can
beonthear. Wehaveto asolook at that. | mean thereis a complement here. We need you and you need us, okay?

So, if there isarequirement to satisy us, we have to meet haf and half, okay? I'm just asking al the
Webcagtersto look at it from that perspective because there is aresponsbility that | have within mysdf in order to give
you the materia that you need and there is a certain responghbility that you have in order to do what you haveto do in
order to fulfill my needs.

So, | would like to just go down afew points here that | kind of summed up as | was sitting in the back. | took
some notes down and | thought that there could be amarriage here because | see that there isaleaning on this side and
thereisaleaning on that side. | think it is the Wisdom of Solomon here that has to come down the middle. | hope that
| could hit that barometer.

| wrote these points down because | felt that | could try to suggest the marriage.

Firg of dl, asan artist | am not in favor of sampling. | have heard that mentioned here because sampling isin
essence for artigts that are not paid, ends up bridging the act of infringement, okay? Because sampling, as this gentleman
pointed out, goes for a very short period of time. | cannot really come for everybody, but people are played and not
paid, and that's not fair also.

So, | think the intent of this particular act says, "reasonable notice to copyright owners.” | think that that isa
very good standard to set. Everybody should read that because as an artist, whenever anyone reads that standard, the
atig isn't paid. Okay? There are only a certain group of artists that would get paid. Okay? That is number one.

S0, | fed the sampling, we should start to step away from that particular barometer as away of determining
how royalties are paid to artists.

MR. ROBEDEE: When it isreasonable, | agree with you.

MR. CANNINGS: Wél, I'm getting to that, okay? So, the other part of it isthat record companies are asked
-- and thisiswhat | heard here -- some people felt that the record companies do have information that they could
complement the requirement. | think it is alittle reasonable from one perspective. | think the record companies have
information.

|, as arecord company, | do have information. | know what records I'm putting out. | know what songs arein
that record. | know what catalogue numbersisthere. | know everything about it. So, if | could furnish that to some
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exchange, as arepresentative of mine, that is haf of the burden.

Your haf of the burden iswhat you played and trying to match that. In other words, whatever requirements
you may need in order to fill the gap, | think that thet is a reasonable approach. In my opinion, that is hitting it on
center. Everybody is contributing to the end result which to the artist and the record companies, of course.

Then someone raised the point of view that for instance a live performance of the same song, different
background artists. | think the person who is responsible for hiring the performers would know the names of the
performers and what part of the performance it was. In other words, if it were sSingers or musicians they could furnish
that information to the record company who are dso usudly involved in the promotion of such concertsor activein
those particular events. So, the record companies could furnish some exchange again, being responsible for collecting
ther roydties. | think that that has modified the Stuation that could bring this problem to a solution.

| would ask this: Thisis my asking because | think that the records, the gentlemen who are Webcasters can
present to Sound Exchange or arecord company, | think having arecord in the office would be also essentia because
in essence | think thet if there is no record in the office, then thereis no public information and | think there should be
public access.

Then | suggest, ds0, Internet regulations so that you try this Stuation out, whichever way you decide to go, o
that you see how it works. Y ou could make adjustments before you do the final decision and then have to make
amendments.

It also getsto the regulation and were not getting paid. It at least saysto us there is no money going through
the window like what happened with Napster. Everybody lost. They are out of business, but nobody got paid.

o, | think that having interim regulations is very important to any issue thet is before anybody in terms of
copyright.

Then the last thing is the scrambling of the thing. | think that the lady raised avery good point. She said, "We
don't want our format to be known because thisis our competitive edge.” They could scramble the data and present it.
| mean, you know, you can. Y ou can go into a program and just scrambleit.

So, | am just suggesting that these things could probably be aleviated by minds coming together and be willing
to work with each other and make this a positive result for copyright owners.

Thank you.
MS. PETERS. Thank you.

MR. MILES: | havefour pointsto make. Hopefully, I'll remember dl four by thetime | get to them. I'll try to
doitfast. You arefortunate that you are through with most of the lawyers by now.

One of the aspectsthat | think isimportant for you to understand, and | have been encouraged today to hear
from the number of people who have broadcast experience at the college stations and so | have experienced a great
ded of empathy, including from some of the people on the RIAA sde of the table.

That'swhy | am somewhat surprised by their continuing lack of understanding. | think it'simportant particularly
though for the copyright office to understand who we are and what we are. Part of what has been expressed about
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who we are has to ded with some of the more recreational aspects of college broadcasting.

One of the points Will touched that | realy need to emphasize more importantly, is the educationd first and
foremost. We are educationa both for our student volunteers and for our audiences. There are agrest variety of
Webcagtersin genera, specificaly in terms of college broadcasters there indeed is another great variety of can you
broadcasters.

In my case, and | don't necessarily want to set myself out as the standard, but to express a different aspect, my
particular station is associated with an academic program. It isvery important to our academic program that our
students understand broadcasting, but aso the emerging technologies.

So, it is very important for us to be able to expose them to that. We can't have the full burden of the
commercia broadcasters because, of course, we don't have the resources. So, we have to have an introductory way
of dedling with that.

In our case, we are part of an academic program. Our academic program isindividualy accredited at the
departmentd leve. For those of you who are not familiar with academe, it's very common for auniversity to be
accredited. It islesscommon, itisasubset. We are accredited by the Accrediting Council of Education in Journalism
and Mass Communications.

In our last Site report, one of the very strong points that they cited our department was an excellent radio
gation, including what we do over the air and including what we do over the Web. So, it isavery important aspect for
our students to have that access. It's not just fun and games. It isthat in many cases, even for the students who are
doing it as part of their education, but we don't want to lose out on the educational vaue because of this process.

We have taked alot about the economics. | understand that the artists need to be paid and deserve to be
paid. But | think there is some misunderstanding. We have been talking in avery generd sense about what some of the
economics are.

One of the things that we are alittle bit unusual about in our case, for a college radio sation, we do use some
computer music scheduling software. We previoudy used RCS's Sdlector, when they sat right here. By the way, for
comparison's sake, | will tell you that they gave that program to us for free for the educationd vaue for our students.
We continue to use a scheduling software.

One of the advantagesit givesmeis| can report some very red data. In fact, we use A-wire's Music Master
which was reveded in some of the commercia broadcasters comments.

We are d o the only station that uses, the only station in the country that uses, in our particular gpplication, the
red time and NEXUS software, so that not only do we anticipate, but we have some red time feedback in terms of last
minute changes, even in the control room.

But even a that, we gill can't provide the sorts of information that you are requesting. We can't doiit. It just
can't bedone. But, | can go through and | can andlyze in fairly certain Stuations, | can tell what we do in terms of
performance.

So, as an exercise, | went through and | looked at what we played last week to get an analysis and apply on an
annud basis, what would this mean to our song in our database. The average song in our database, applying the rates
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that were proposed under the CARP proceeding, would mean that a featured artist would receive on an annul basis for
our average song 36 cents. A non-featured artist would receive four.

If wetie that back to the last pand that was talking about ephemerd copies, then let's move the decimal point
over a point because here we talk about nine percent of that for the ephemera copies. What kind of reporting can we
do for nine percent of four cents? When we look at a cost-benefit analysis, it just doesn't make sense.

In our case we have, from a college station standpoint, a very limited play list. We run a any time about 1,000
tittes. When | turn around and look at one of our other participating stations, for example, a KLAX, they are running
80,000. Many of those, because of the nature of that station, don't get repeated. That's one of the things they pride
themsdves on.

So, when we look at the numbersin my case, when you look at the other cases of college broadcasters, the
numbers are tiny. So, yes, artists deserve some compensation, but even when you add all of this together, we are
talking the price of aBig Mac. It just doesn't make sense from that perspective.

We are talking also about the issue of the eclectic. | think we have aready established that from the economics
standpoint we are not redly talking about big dollars that, geez, we have got to have census reporting so that we get dl
of these outlying artists. Well, we are talking about fractions of a penny in the course of ayear. Again, it just plan
doesn't make sense.

We have d =0, from the eclectic standpoint rules out sampling. | will again point out, when you look at Section
353.5, that we have had sampling. It has aready been established as reasonable in the specific context of
non-commercid college broadcasters. There is no difference here. It was reasonable then and it till is.

And | got through dl four of my points.
MS. PETERS:. Thank you.

SPEAKER: Thank you. | dso started off as college radio genera manager, too many years ago than you can
remember. | have been in radio and televison and flipped over the Internet broadcasting in '95, '96 with the first demos
at the NAB for audio, using Zing Technology and put on some of the first radio broadcasters.

S0, I'm delighted to be here. | am part of the association, the IWA, Internationa Webcasting Association. We
only formed officidly in '98. Been around since '96, but we have on our board real networks, Microsoft and Apple,
and they don't agree alot of the time on our board, but they are till there. We aso have about five of the Webcasters
that have been testifying today and Ken Dade, Mike Wonagem.

Why we are here today iswe don't think that one size, perhaps, fits everybody. There are some wonderful
opportunities and diversity within the universe of Internet broadcasters, from the 13-year old with amike and amodem
to thiswoman that's broadcasting language out of her house with the same music. It might go to ten people. 1t might go
to 100 people. They might be lucky, it might go to 5,000 and they might get some sponsorship.

So, if you are looking at the record keeping requirements, perhaps a sophigticated webcaster may be able to
afford to do so today, perhaps, | don't know, it's very complicated, and there are some things that can't be done today.
| could go on and on about the panel before, about the technologies that you can't monitor today. But perhaps some of
these smaller Webcagters just are in apostion to be able to afford this. We found in the last year we have lost about
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1,000 Webcasters through areport on BRS Media. In 2002, and most of these are terrestrid tracking, but if you want
to check it, BRS Media.com.

We had in 2001, 5500 terredtria radio stations. We are now down to 4600 radio stations. It isvery hard to
count those guys with a mike and a modem who shout cast and those Live 365 guys. That might be broadcasting to
five to seven people.

But the point is, we were dl talking about dogs earlier, there are lots of breeds of dogs. We don't want to lose
any. Wedont mind if they mutate. We don't mind if they go into al sorts of different breeds. Y ou know, we will pay
more for one and pay less for another. But the point iswe would like to keep these Webcasters in business because
we don't know what they are going to evolve into and what they are going to become, if they are going to merge with
another company.

Each one of these represents one or two staff members themselves. Maybe they are paying their own way.
Maybe they are paying the vendorsin our business. | don't want them to go. I'm a consultant. If these guys go out of
business, | go out of business.

So, one of theissues we would like to consider isthat one Size does not fit dl. Please consider the college
broadcasters, the educationa, the small Webcasters and the big guys.

One other point that |1 would like to make, | am sort of in agreement with Alex. I'm not in agreement that he
isnt avisonary. | think heisjust abusiness person. If we don't share some of the data on some of the records
between dl of us, we are going to have to create this over and over again and the adminigtrative cogts are going to be
S0 prohibitive.

o, if there is some way we can work together to share this data, not put any of the data companies or
collection companies out of business, but to work together from both sides, | am so for that and anything we can do,
well doit.

MS. PETERS. Thank you very much. Brian.

MR. ZISK: Hdlo. | thought | would go over afew things. When we were the Green Witch Internet Radio,
we were alarge webcaster. \We were not a hobbyist. We were non non-commercid. We were not asmall
entrepreneur. Maybe we were, but | would call us corporate. We had eight people full time entering data about the
CD'swe were going to play. We were buying about 1,000 CD's amonth, adding well over $10,000 every month into
the record industry. We were getting probably an equivaent number of CD'sfor free.

There was no centraized database we could sync up to. We had to put al the datain and we don't even know
if that data synced up with the data that Sound Exchange has. So, that's the sort of scale, | mean it was just absurd.

Another Sde issue is the whole thing about reporting under pendty of perjury. It'slike the record companiesin
exchange for taking the artist's copyrights are supposed to issue roydty statementsthat are fair. They are generdly
underpaying.

| think we should issue our statements under pendty of perjury when they start issuing their royaty statements
under pendty of perjury.
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(Applause)

MR. ZIK: Inaddition, | think we have ared basic problem here because Webcasters became Webcasters
because they love music. They should be the best friends of the record labels. | mean the records give everyone CD's.
We broadcast them. | promote the bands. We spend well over $100,000 on CD's, yet when they come and are
putting these reporting recommendations on which are actually impossible to do, you can't track ephemerd copies.
Thereisno way.

We used acompany a Darrow. Y ou tak about, oh, your bandwidth cluster is so high, we were paying
$1,000 a month for unlimited streams. They don't offer that anymore, don't dl run and cdl them. But it isimpossible to
track ephemera copies like that.

Smilarly, the lislener logs, where you were supposed to, in the initid proposd, report the time zone of where
the people were listening from, that's absolutely impossible. That was so clearly impossible to everyone, including the
RIAA, that they had to back off alittle, now only because they would have been run out of town on arail if they had
indgsted on it continuing.

Thereredly hasto be abit more. It can't just be take, take, take, take, take. It's got to be these are the people
who are out there promoting the music and driving sdes for the record industry and you shouldn't be trying to put them
out of business.

(Applause)
MS. PETERS. Back to you, Mike Roe.
MR. ROE: I'm covered. Thank you.

MR. ROBEDEE: | just wanted to put up on acouple of points. | want to point out that what Joel is doing a
KULX -- | dways get it wrong. But what he is doing there iswonderful. Heisin an academic program where heis
teaching students about industry practices using industry software.

But that is not typical of the type of Stations that we represent, along the lines of the comments that he never
made before, too. Some of our gtations out there are small Sations that are student volunteer organizations that are
funding with student activity fees, not al of them are licensed. We have amember, KAMP, that iswebcast only. If
these reporting requirements go through, the organization is higtory. It's not just a matter of losing their extension or
their service, which most of these people think they are doing with webcasting is they are extending their service through
webcagting. They are gone. They are history. The program is gone.

o, | just wanted to make sure that we covered that. We are not just talking about in college broadcasting
about people who have alicense. Not dl of them do. We dso have two ingances in our membership, we have
WEFNT of the State University of New York and KVRX out of Austin which are share-time stations, which means they
arein amarket but there aren't any more frequencies left. So, two people gpplied for afrequency and "you get hdf of it
and | get hdf of it."

But they wanted still to be able to offer aresource 24 hours a day, seven days aweek, to the students and to
the community. How do they do that? Webcasting. So, 50 percent, or in the case of WFNT, 80 percent of their time
will be gone.

11



| wanted to just cover alittle bit more about some of the membership that we represent. Also, Jod isvery
fortunate in the Situation to be able to work with some of the resourcesthat he has. If you look at the IBS report,
$9,000 annual operating budgets for an educationd, student volunteer station.

If you are looking at what the cost isto implement the reporting requirements that are being proposed, that's
why | need to highlight that these Sations are history because they don't have the resources. Even if they took dl
$9,000 to go out and buy the equipment, hire people to put the datain and whatever it took to get that done, the fact is
that they couldn't sugtain it. And you are talking about a volunteer Saff again.

To give you an example, thisisaplay list for a college radio station. Computers don't exist in most of them.
Again, Jod is very fortunate to be working with the resources to do that, but a piece of paper, pen, song title, arti<,
abum.

MR. HHIMELFARB: Why couldn' that be input at another time into a computer? Y ou don't have a computer?
MR. SIMSON: A play list that is compiled weekly? Someone is obvioudy typing the information.

MR. ROBEDEE: But that's not a census report.

MR. SSIMSON: Wadl, what information are they reporting in those?

MR. ROBEDEE: It'snot aplay lig; it'satop 20. Itistotdly different.

MR. SIMSON: But what information are they reporting in those?

MR. KASS: You go out and pick a couple of these examples, but that is not representative of the universe,

MR. MARKS: A couple of things, if | may. Firg of dl, asyou know, we recognize that non-commercia
dations are different and we engaged in negotiations with you about record keeping. Of course, you wanted it tied to a
rate ded, but we did reach out and try to say, hey look, we recognize you are different on the non-commercia side of
things, let's do something on these.

MR. KASS: Firg I'd like to correct you. We were never in negotiations.

MR. SIMSON: Wéll, | had ameeting with the head of the National Association of Community Broadcasters
and we have reached out to a number of peoplein the non- commercid world to try to do those kinds of voluntary
negotiaions.

MR. CARSON: Thereisdill time, but not much.

MS. PETERS: I'vegot alist that says, "Patricia, David, James, Martin, Deborah and Gary. So, we go to
Petricia

MS. POLACH: The smal Webcastersredly are incredibly important and the hobbyist Webcagters are
incredibly important and the college Webcasters and broadcasters redlly are incredibly important and they are
increasingly important now at atime when the over-the-air radio ownership isincreasingly consolidated and the variety
of music played and offered has increasingly shrunk. | think that's got to be recognized and John has said thet there are
efforts to recognize and a willingness to recognize that.
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| have two concerns about it. Oneisthat, you know, thisis the panel of the specid people. So, that's a great
pandl. We don't want the specia peopl€'s issues and concerns to end up being bootstrapped upon. That is terribly
inelegant. But there are also alot of services out there that can't afford to do afair amount of record keeping and
would be eager to take advantage of any specid arrangements made for the specia people. And that'sarea concern.
So, if dl dogs aren't the same, there are alot of different breeds of dogs. Let's remember that going in dl directions|
guessiswhat I'm saying.

The other concern | have and the point | want to makeis | want people to redize that sort of at the end, at the
very end, a thetotal end of the line of dl the reporting and the money and where it al goes, there is an entity at the very
end of theline that isthe AFM and AFTRA didtribution fund that distributes to the non- featured musicians and the
non-featured vocaists who are the last people to get anything. We are at the bitten end. Were the last people to get
anything. We get the least amount. It's the five percent. We have the largest number of peopleto try to find and to
distribute to.

So, when we are talking about the specia people and we are talking about the small people, we areright in
therein that category of the specid people and the smal people.

| don't want to be abroken record here today, but a couple of things, | think, result from that from our point of
view. Oneisthat if thereis only the most minima data reported by anyone, | mean we are talking about redly minimal
data reporting, it is not sufficient to identify the sound recordings, the result is going to be that thereis going to be so
much money spent at the collective to identify the sound recordings that the amount of money is going to shrink and
shrink and shrink and our little five percent is going to get so tiny that it's going to become increasingly impaossible for us
to redly distribute.

Again, ismore and more and more cogts are shifted to the collective and to the artist to bear, that is going to
shrink the pot and our little five percent of it isgoing to get increasingly smdl. If thereis only sampling and no attempt
to really reach out to the deeper catdogue and to pay money to the artist that don't get play alot and aren't the hugest
commercia successes, then that is not going to promote the diversty that the Webcasting businessis, you know,
offering to us and that the college and educationd radio and hobbyigt folks are offering to us.

| do want to say that musicians and vocdists are masters a making little amounts of money go along way. |
know an incredible number of musicians and singers who make their whole livings, they spend al their energy putting
together aliving out of getting alittle stream of income from here, alittle stream of income from there and a stream of
income there.

The fact that any one stream is smdl does not mean that we would spurn it.
(Laughter)

MR. ROBEDEE: If the seam isn't there, there is nothing to -- we agree that you need to be compensated and
where possble you need to be identified. Thereisthe magic key, the golden data symbol that we were talking about
earlier today. Wonder, we give it to you as much as we could, but with what is proposed there will be no stream to put
on the Web and no stream to go to you.

So, we want to get what needs to be done so you can get compensated.
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MS. POLACH: | guess the Copyright Office gets to be the great chemist here.

MR. ESHLEMAN: In dl the tesimony that | have heard here today, | have heard dmost nothing representing
amdl market radio sations across the country. Commercid radio sations, many that are struggling to survive financidly,
serving in smal communities, where they do not have the resources that many of the large networks have.

| would like to speak just very briefly about alarge group of broadcasters across the country. | have two
dations, an AM and an FM gation serving communities of lessthan 5,000. | do serve alarger city, but asfar asthe
license is concerned those are smal communities.

| have been in broadcasting for 30 years and | look at this technology as a new way in which | can expand my
ministry and my area of service to the communitiesthat | serve and way beyond. However, | do not have the
resources. | do not have the manpower. | do not have the technology to be able to even begin to report what is being
asked for.

| have a gaff of five full time people, four part-time people. The FM dation, which isamusic gation, is the one
that | would plan to stream if | wasto stream. But I'm not even going to consider it until there is some sort of
reasonabl e reporting and reasonable fee structure.

| cannot afford it. It's not going to generate income for me. I'm doing it as a service to my community and |
have to look a my bottom line. If it doesn't make sense financidly, | can't even consder it. We have no music
software. Everything is manually presented. | have representatives of cards here that my operators use. We do alot of
music research with our ligteners. We have avery tightly formatted music format.

However, it isdl done manudly, so | have no way of teling you what | played last week. | have no way of
telling you what is played. | have the basic cards, yes, | can tell you that. But asfar asrotation, how often they got
played, | cannot tell you that.

| have no way of doingit. | would haveto doit al manudly. | would propose that if we can satisfy the
requirements of BMI with athree-day annua logging, which is done manudly as far as were concerned, why can't
something like this so be done for small market radio sations?

| would dso like to see the exemption as far asten or less as far as employees are concerned. Thatisa
possibility. 1f NPR can do that, why can't smal market commercia radio stations?

These are people who in many cases are losing money, believe in the service to the community and are
struggling financidly to stay afloat. They want to be able to use the new technology to reach out to their communities
and beyond. So, there has to be away that these hundreds of commercid broadcastersin smal communities across
the country can reasonably do this service and yet lill give to the performerswhat is rightly theirs.

MS. PETERS. Thank you, David. Were back to you, James.

MR. CANNINGS: | do agree with everyone, what they are saying. | would like to say that from the artistic
point of view, you have to remember that we experience the same thing.

|, asaperson and an individual, have arecord company, okay, | have a Web site that | show CD'son. Okay?
| have a performing rights organization. | perform. | have a publishing company. | have to do al my record keeping,
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okay? Plus, | haveto go to the studio to produce arecord that you would need to be in business. | have to be detailed
there, too, because | can't make a half step on that, okay?

That takes alot of work. It takesalot of time to polish this product up. It takes sometimes years before you
can say to yoursdlf, okay thisis done; let me put this aside and send it out to the market. It'salot of dedication.

Plus, educating yoursdlf, studying to be a better musician than you are or a better snger than you are, going to
music lessons. Thisis not like you see on television where everybody stands up on stage. It'salot of hard work
behind it. Practicing before you go on stage, knowing everything that's done on stage people practice, okay?

Itsalot of dedication. It takes commitment. If you are in the radio business then you should make the
commitment to do what it takesto be there. | think that'safair thing.

MS. PETERS. Thank you, James. Martin.

MR. GELFORD: Thank you. | think we have the means to solve this whole problem. | think thet theré's alot
of agreement in this room, based on the three panels we have heard. | think we are in agreement that musicians should
receive roydties for their work. It'sthers.

| think we aso agreed that we don't want to put people off the Internet. | think we have agreed on that. | hope
we have agreed on that. So, | think what we need to do isfind away that smal Internet users, smal Webcasters,
college radio stations who stream their broadcasts, can meet the requirements of information identification, but without
some of these onerous pendizing rulesin the draft. | don't think that's very difficult. | think that should be smple.

Earlier today, folks from the RIAA and some of the Webcasters were talking about sharing data, sharing
software or whatever and they didn't want to do that or whatever. Y ou know, it doesn't redlly matter. Maybe their
software isn't appropriate anyway because the software they are talking about, you know, it hasto bein ASCII and it
hasto give dl kinds of information that isn't necessary to what the musicians need.

All the musicians need isto know that their music has been webcast a certain number of times a various radio
dations. That isdl you need. | think someone pretty much narrowed it down to they need to know the song, they need
to know the artist and they need to know the album and maybe the labdl, maybe, because most Iabels know who their
atigts are so that probably wouldn't -- mogt, not dl, not the redly smdl ones. But then again, if you know who the
atig is, you know who the dbum is and you can identify.

o, that's redlly dl you need. | think the Library of Congress and the Copyright Office could easily develop
some kind of software, whether the RIAA wants to participate or not, easily. Because dl you realy need are three,
maybe four, datafields. That could be given away, kind of like Adobe Acrobet is given away to people who want to
receive things that are tranamitted in Adobe.

You could givethisaway. It's not rocket science. What the musicians need is not anything terribly complicated
and what the small Webcasters need is not to be pendized or put out of business. They just need to report what they
are playing in away that's smple and they are doing it anyway. We just saw the list that Will showed us. It showsthe
atig, the song and the dbum. Isn't that right?

MR. ROBEDEE: Yes.
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MR. GELFAND: Yes. They aredoing it anyway. They are reporting to CMJ. There is nothing difficult about
this.

MS. PETERS. Beforel go to the next person, over here, did you want to respond at all?
MR. SIMSON: | thought Gary was on your ligt. | thought I'd let him talk firgt.
MS. PETERS. Heison my list but he follows Deborah. So, we could do Deborah and Gary.

MS. PROCTOR: Let me gart out by saying we, along time ago, started out as a two-wait radio station, o |
understand where you are coming from because | was there. | understand where these Webcasters are coming from,
because | was there, too.

They do just as much work as you do and just as much work as | did starting up our operation. So, we al
should understand what the other guy isdoing. Thething is, when you were a small, beginning, nascent business, any
little bump on the road can throw you into the guiter.

Y ou need to consider some phase-in periods so you can learn what is necessary to distribute these funds
properly, learn how to do them, learn what works and what doesn't work. Does sampling work? Does it not work?
When does it work? When does it not work? How do you do that?

Y ou don't have to invent this whed tomorrow. Y ou can say over the next period of years we are going to have
the target by the next time these negotiations come up well know what to do.

The thing you have to understand, with the webcasting being such anew business, it is very much akin to what
isgoing on in college radio and community broadcasting. At this NFCB Conference or the Nationd Federation of
Community Broadcasters thing that you talked about, our radio station sponsored two seminars. One of them was how
to do effective fundraising so your radio station can break even and cover its costs.

The average NCFB radio station is making in the vicinity of maybe $30,000 or $100,000 a yesar tota. They
are hiring just the first couple of people.

Another seminar we conducted for them was how to begin webcasting. There are a number of community
radio stations who need to webcast because they like only have ten watts or 100 wetts. The big station that we had a
Univerdty of Virginia, they run 600 watts. They aretrying to get their Sgnd into Richmond. They can't do it yet. They
are hoping that using the Internet, their little 100-watt or 500-watt transmitters can get in through the first sted wall or
get into the basement. They are afraid to start because they don't know what their fees are going to be.

Now, yes, NFCB and RIAA have taked, but those are still proposas. They are still maybes. For asmal
public broadcaster, and let's talk about Mr. Eshleman here, my public radio station islarger than his and my long term
security is better than hisand I'm anon- profit. | remember where he was when he was worrying about how to pay the
rent.

Let'sgradudly and logicaly and reasonably learn how to do this so that we don't have to go back and reinvent
thewhed. Let'sdo it right so we don't put somebody out of business because if anything happened to our two-watt
gtation back in 1978, we wouldn't have been here. But we got lucky and now we are doing a national service that
literdly close to a quarter amillion people aweek are ligening to, enjoying and getting for free.
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Let's not destroy webcasting five years from now. Let'sdo it right so that dl of us can get together and say,
you know what, we did pretty well.

(Applause)
MS. PETERS. Thank you.

MR. HHIMELFARB: Asasamdl labd, too, | want to see avariety of different Webcasters on the air and | think
we need to have dightly different rules and rates for the different types of Webcagters.

Y ou know, | started my business, arecord label, in about 1980. | had a very profitable seafood business at the
time and | decided to follow my passion which was music, reggae music. So, in the basement of my house, my family,
friends, everyone sad, "You're crazy. Y ou shouldn't be starting this business.”

| started a business and followed my passion. Y ou know, when | hear people say, "Wdll, I've started a
commercid webcagter and I'm not making money™ or "l work my ass off from 8 in the morning until 10 at night. You
know, I've been there. Okay?

| mean, nobody makes you start abusiness. You decideto. You can go into plumbing supplies or whatever
you want to do. No one says, "Y ou've got to get into the music busness”" So, dthough | like the idea that there should
be lots of webcasters because as an independent label, we don't get our music played on mgjor stations, | don't have
lots of sympathy for the guy who's trying to have a commercia venture and say, "1 cannot comply with these different
payments and the different reporting that the Copyright Office and Sound Exchangeis requiring.”

| put out arecord and had a song by Jose Feliciano, "Feliz Navidad." Eleven yearslater, | had not paid for it
and wastold by Harry Fox | owed them $11,000. | couldn't go to Harry Fox and say, "I'm just alittle guy. I'm not
making any money. I'm in the basement of my house. I'm atwo-man operation. | work hard al day. Instead of paying,
you know, the 4.5 cents per song mechanical, let me pay two cents.”

| couldn't do that. | had to pay it because it was determined that the guy who wrote that song deserved to get
that much money. As an independent label now, where I'm seeing amongst my company and many of my other
independent labelswho | have known over the 20 years where we have had to lay off employees, you know, we are
feding the pinch of the record indudtry.

If you can get me a cheeseburger and you can get me some French fries, you know, and | can super size
because of you, you know, we will take that money, you know, just like she said, you know, any stream, we need this
right now to survive.

So, I'min favor of seeing the college radio stations get alot of levity in their reporting and in what they pay,
evenif it'san annud amount. But | would like them to report. | wasaDJbefore | started my label of WHFS. | had to
fill out alog. If it meansthat the guy hasto write alog and somebody who does accounting, or you say to the DJ
you've got to go into a database and to a Word Perfect file and enter it in a computer, the four categories or the five
that Sound Exchange needs, then part of his job -- because when the record was spinning, | wroteit in alog.

So, maybe there is away to have acomputer & the station where this stuff gets entered to the best of thelr
ability. | think alot of the gart-up guys like Ultimate 80s or whatever, you know, maybe they are thinking like the
dot-comers, you know, | can an operate at aloss for three or four years and Y ahoo is going to think what | do isredly
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cool and they are going to come and give me $5 miillion.
MS. MILES: They are past that point.

MR. MONAHAN: | think we are al past that point. If | may, since so many of your comments addressed my
comments specificaly, | would like to say if you indeed did start a business in your basement, as you suggest, you
operated at aloss for awhile, too. | mean we al do.

| think the thing that is redly important here to noteisthat none of us, and when | say "us' | spesk of the group
of small commercia webcagtersthat | came here with and that | fed | represent in saying that none of us arein any way
suggesting that we should not keep information.

We are small business people. We are very passionate about what we do, but we are dso redists. We do
understand that the RIAA and that the artists and |abel do require a certain amount of information in order to ensure
that both the labels, the artist and the copyright holdersin generd are properly compensated.

We certainly are very sympathetic to the folks at the very end of the chain, as you suggested and would like to
make sure that they are compensated aswell. | would like to correct you on one point. We are not objecting to what
you described as being the four or five pieces of information that the RIAA or Sound Exchange wants us to collect.

We are objecting to the 20-plus pieces of information that we are being asked to collect for Sound Exchange
or indirectly the RIAA. Anyway, | would like to suggest that that redlly is at the heart of the matter of why | felt aneed
to be here to spesk with this pand today. That wasto say, in addition to making my rather impassioned pleato
understand who we are, understand what we can do. We are more than happy to provide thisinformation. There are
severd of uswho have made proposals.

| will say it'simportant to note that none of us have been in any form of negotiation with the RIAA or with
Sound Exchange. That redly is another concern of mine, that while the many conversations have centered, you know,
outside of this room, but there have been anumber of conversations recently that college tations, there's rumblings that
theres aded inthewind or reigious stations, rumblings of a ded in the wind or college sations, you know, a dedl.

| want to make sure and | would like to ask the Copyright Office to do its part and | have certainly been doing
my part in the past two months to make sure that the representatives both in the House and Senate, will make every
effort to ensure that the smdl, commercia webcaster does not get lost in this, that we are not pushed out of the
marketplace in such away that would make room for the domination of the larger commercid players.

MS. PETERS. Thank you. I'm going to cal on Kurt because he hasn't had a chance to spesk.
MR. HANSON: What he said.
(Laughter)

MR. HANSON: It may seem asif the webcasting and most of what we think of it, it'sthe big guys like the
Spinners and the Y ahoos and the MSN's. There are obvioudy thousands of non-commercia and college stations there
that are certainly worthy of attention.

But the in-between category, you might be surprised to know, iswhere dl the actionisin thisfidd. Whenyou
look at ratings in Arbitron and Metrocadt, those are only of the firms that choose to participate. In fact, the vast
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mgority of audience to Internet radio doesn't participate in either service.

The ligtening of Stations like 3WK and Radio 10 And Digitaly Imported and Ultimate 80s and Beethoven and
people who couldn't afford to come here like Radio Paradise, | don't know that they couldn't afford it actualy or Radio
Margaritaville, that's where the bulk of the hours are.

It's smaler entrepreneurs who are not in thisas a hobby. It's a business they got into because they love music.
Typicdly, it's because they love a certain genre of music that they felt wasn't getting air play on AM and FM, and they
thought they could serve two purposes. They could be involved in the music they love, support the music they love,
giveit ar play for the firgt time in years, to the music they love, and a the same time, make abusiness out of it.

Martin pointed out that Gialo Biaffradoesn't get FM air play. Frank Sinatra doesn't get FM air play. Thereis
awide variety. The Old Brothers Perrerto doesn't get FM radio. So, it's not just fringe stuff. Thereisloads of
extremely popular music that these mid-sized commercia entities are promoting and it's good for the record industry
and it's good for those artists and it's good for those genres of music and everybody can win.

It'savery, very tough time. It's not 1999 when Y ahoo, RIAA ded was cut. Right now, if you are redly good at
it, there is maybe a penny per listener hour in revenues billed. If you go to the rep firms and you try to find a ded where
they tdll you how much they can get you, no one can guarantee a penny an hour, per listener hour.

So, you've got to find away, if you are asmall commercia webcaster and you are not part of a conglomerate,
you haveto find away to live within that penny an hour or go out of business. Assuming you have been doing it for a
while, you've probably maxed out your credit cards and your family debt and things like that.

Asyou make your decisons, what do you need to give each side that has a reasonable cost-benefit
relationship? I'm not familiar with your mandate to know if that's part of it. But | know reasonableis, and | know
reasonableis, so hopefully thet is.

MS. PETERS: Always reasonable. Some of the stuff like census versus sample. | think if we can remember
back to our college days, a good sample is better than a census, typicaly speaking.

If acollege station can spend afew days ayear or abroadcast radio station doing a BMI log, they pay close
attention to it for three days ayear. Everybody does that and it spans across the -- you know, so that the whole year is
covered across the ground, you get better data.

MR. CANNINGS: Excuse me, but I've been in this business 27 years. People drop out from the bottom.
MR. HANSON: Mathematicdly, that's not true.
does not quit béyHg. ity BININBSTadi 0.

MR. HANSON: Wéll, if it'sthree days here, three days there, three days here, three days there and you cover
everybody.

MR. CANNINGS: With respect to the point that people are not paid and their music is played. So, the point
is how do we make that bottom come up to the top or be equaized? This has been happening in thisindustry for as
long asit's been happening. People are paid millions of dollars in roydties and other people don't get anything.
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MS. PETERS. Let me gart by saying thet it is now ten minutes of five. We have ten minutes left. We need to
turn to the record industry. So, I'll let Kurt finish.

MR. HANSON: It could be we just having a semantic different of understanding this. But at any rate, the
same thing gpplies in compliance. Y ou can have people spend, to do what the reporting for compliance that is being
asked for, would be billions of records of information per year.

Y ou've got to think, well, what's the balance? How much better is that than if somebody does an dl- Metdlica
Radio Station, the copyright holder notices, informsthe RIAA. They ligen, they find it and they take it off the air. It's
not that hard. 1t doesn't require ddivering the billions of pieces of data.

I'll cut it short. The main point is that the CARP process covered theredly big guys. That was the billion dollar
corporations were involved in that.

The college radio stations, | think, are pretty clear and the non-commercids deserve some specid treatment.

The in-between ground, on the other hand, and the small market broadcasters, that's the vibrancy of the
industry and the mgority listening in the industry and what you can do to keep them aive would be something that
would be very helpful.

MS. PETERS: Thank you. Y ou haven't spoken either.

MR. DOBEK: | wanted to just ask Kurt, you touched on a couple of points without redlly zeroing in on them.
Was your point that it would be better to smplify the reporting requirements or to adopt graded or tiered levels of
reporting requirements or both?

MR. HANSON: | think smplify iswhat | would recommend, that artig, title and abum will cover so much of
the vast mgjority of music. The costs, you know, the cost involved in adding extra pieces of data and new software for
everybody and the transmission of al that stuff will be plus or minus dollar checks to some people. Smplification in
every areawould at least for our first go-round seem like it would be a good thing to try for.

MR. DOBEK: You see, thereason | asked this questionisthat | heard an awful ot of argument directly and
indirectly in statements and testimony today about exemptions graded and tiered.

My concern in the fact that digitally imported is Sructured as a business and we redlly need digitally imported to
continue to grow and just to be able to serve the listenership that it has. We need to make it work asabusiness. I'm
concerned that the graded and the tiered requirement, you know, adoption of requirements, could actudly incentivize an
industry where those who are fortunate enough to get the exemption would be favored, in which case it would actudly
encourage the smal businessto ether get out, one, be acquired by somebody redly big, or third, fal back to, let's say,
anon-profit organization.

So, if we arelooking at this from acommercia enterprise which says you are going to have money coming in
the pipe and we want to direct the fair cut of that money back to the creators of the musical works aswell asthe
composers, the performers.

| think that we need to be very careful once we go down the tiered road, especidly if the steps are set too high
because it may actudly be, at least at this point in time, we may actualy be encouraging people to step down. 1'm not
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aureif that in the long run isredly going to serve anybody's interest.

MS. PETERS: Are you recommending a uniform handling of it but, back where Kurt is, but with reduced
data?

MR. DOBEK: | would think if the concernisthat | think the answer to your questionisyes. | think that
amplification is probably better than tiered. Now, my guessis that there are probably strong arguments for the tiering,
but | just think they need to be treated carefully.

MS. PETERS. Thank you. We haveto go over here.

MR. GREENSTEIN: I'm going to address afew quick points and then John is going to address sort of the
generd comments.

Asfor the CARP process not covering smaler players and it was only the billion dollar corporations, | am not
addressing the value, but | want to correct a misperception because companies such as Eversiream, EnCanta, Music
Match, Univison. Y ou have companies such as BET.com.

MR. ZISK: Music Matchisahdf billion-dollar company.

MR. GREENSTEIN: -- Echo Networks, My Play, Radioactive Media Partners, these are not the MTV'sand
Y ahoos of the world.

MR. ROE: They are dso not small commercid entities that are employed by one person and sarted on small
budgets.

MR. CARSON: Falks, it's seven minutes until five. Let'stak about notice and record keeping rather than
CARRP, okay?

MR. GREENSTEIN: The point that | want to make though, isthat there is a difference between someone who
isanon-commercia broadcaster and someone who is operating abusiness. People have talked about hobbyigts. If
you are a photographer and that is your hobby, you spend money, you buy your film at fair market vaue. Y ou pay the
film processing lab fair market vaue.

If people are doing this as a business, as Gary pointed out, the artists and the labels deserve to get paid, and
that iswhat Congress established. If you are asking for something that does not have the money flow to those people,
in effect what you are asking for isfor artists and copyright owners to subsidize your business.

MR. ROE: But | have achoice about which cameral buy, about which film | buy. | have achoicein that
marketplace and other smilar marketplaces. In this particular one, | have one choice.

MR. SIMSON: You have a choice that you can direct license with any copyright owner that you want.
MR. HIMELFARB: No, you have a choice of which music you play. You have a choice of what music to

MR. ROE: Y ou know what? We sure do. We do.
MR. SIMSON: We represent 400 independent labels, as well asthe five mgors. We found over 20,000
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atigsin our first distribution. Most of these are smdl businesses, too. | think one of the things that we have to look at
isthat we are moving into aworld, and record companies, especialy smal labeslike Gary's, are looking at auniverse
where record sdles may not be the future. It may be licensing little bits and pieces of information, revenue streams from
your cell phone tones, whatever it might be.

They arelooking at the world like music publishers have looked at the world forever, in looking at revenue
sreams from licensing. If people can tune to any dtation or lots of different Sations, thousands of stations that stream
lots of very specific music dl of the time, people may have less need to buy it.

o, | think the whole notion of promotion.
MR. HANSON: Thisis not record keeping.
MR. SIMSON: Weél, I'mjust talking in generd, you know, that thisis an important issue.

MR. ROE: Thefact that webcasting would exist, how could that possibly cannibaize record sdes any more
than terrestrid radio has cannibaized record sales?

MR. SIMSON: | guesswhere | was going with thisis, | know on the small sde, especidly college, you guys
play avery specific niche of music. Those independent labels and artists, 1'd like to make sure that | can get the money
to them. We have found alot of niche artistsin our firgt digtribution from the satdllite services.

So, if | don't get data from you, then I'm sort of at aloss and having to try to find aproxy to doit.
MR. ROE: We want to provide you data.
MR. SIMSON: If | get the datafrom you, obvioudy it will help me to make sure that the right artists get paid.

MR. ROE: We want to provide you with data, but we want to provide you with an amount of datathat has
some relationship to our abilities and our resources as small businesses. We want to provide you, and many of us have
expressed repegtedly our willingness, our agreement in providing the artis, the title, the labd and the adbum.

MR. SIMSON: Let mejust say that under the interim regs that we were working with, that kind of data wasn't
aufficient to find about 20 percent of thetitles.

MS. ATKINSON: That's because it wasn't entered correctly into the system in the first place.
MR. ZISK: Right, because we didn't have a database to sync up againgt.

MS. ATKINSON: So you are asking for more information from us so there would be more chance to enter it
incorrectly.

MR. ZISK: Which then goesinto your database which you sdll to other people based on the data these folks
giveyou.

SPEAKER: The less datayou give us and the more inaccurate those fewer data dements are, the harder it is
for usto find the copyright owners and the artists that we want to pay. So, you are asking smal businesses, rights
owners and artists to subsidize your smdl businesss inability to provide us with data for usto distribute.

MR. ROE: Ligen, we are more than willing. It'svery unlikely that any of uswould get the artis, the title of the
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track that we played, the label, I mean how could we possibly get that information wrong? We announceit.

SPEAKER: We processed 85 million performances in our first distribution. There was many cases where the
artist was reported as "various,” where the artist was reported as a composer. | am not saying your particular business
would do that. But you are not the only one that will be supplying us with the data.

We need regulations that will cover dl of you.
MR. MONAHAN: Do you mean like CDDB wouldn't work? | haven't heard that mentioned al day.

MR. ROE: Why isn't this an enormous issue for the performance rights organizations? | mean thisis
information that we provided that industry with.

MS. PETERS: | don't want to get involved here, but there is a huge difference between a membership
organization where part of the membership, part of it, isto give the data with regard to their songs. Remember, they
have been around for avery long time.

MR. ROE: That's correct.
MS. PETERS: Thisisanew venture. So there's some bumpsin the road in getting this started.

MR. SIMSON: | made that point earlier, that we have to pay non-members as well as members. It would be
alot smpler if dl | had to do was, asthey do in the UK, they only pay their members.

MR. ROE: Thisisamatter of, apoint of clarification for me. It would be helpful. If I'm anon- member and
you have collected monies for my performances, how do | collect that money from you?

MR. SIMSON: Wedo alot of research to try to find out who you are and where you are. Obvioudy, we
look at Web stes. Again, you can imagine how hard it isto find smdl artigsin little niches.

MR. ROE: Would it be required, though, that | become a member prior to these funds being dispersed to me?
MR. SIMSON: No.

MR. CARSON: Can | make asuggestion? It'sfive o'clock. We need to end really promptly at five. But |
would like to make sure we hear from Sound Exchange, what Sound Exchange has to say on the subject of this pandl.
Just because of time, | would like to be sure that John has said everything he wants to say uninterrupted from this point
on, please.

MR. SIMSON: Again, we have reached out to non- commercia entities. We are hopeful we can reach an
agreement with them. We recognize their differences. Y ou know, in the perfect world we would like to get a census
from everybody because obvioudy it's going to make our job of distributing that much eesier.

We know if it'simpractica based on, dso, the royaties you are paying. There is a cost-benefit if you are paying
much lower royalty rates. We will work with you.

But again, my cavedt, | want to make sure it getsto theright people. So, whether it's play lists, whether it's
some other proxy that we are going to have to come up with, we have to recognize that there is atrade- off here.

Again, we have looked a the non-commercia world differently than we have looked & the commercid world.
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Again, | think we have been trying to figure out what's a hobbyist, what's asmall business? Isthere redly a difference?

Should someone doing this as a hobby who wants to be in business but isn't making any money, should they be
treated differently? | know when | was alawyer practicing law | did alot of pro bono work for people who never paid
me, unintentionaly, of course. But in any event, | think what we have to look at is can we make digtinctions that
actudly have a difference?

| think Gary was sort of making that point, too. |Isthere adistinction between a hobbyist and asmall
webcaster? What are those differences? Come to us and tdll us what those distinctions are.

| haven't had anybody come to us with a proposa from agroup of people saying, okay, heré's what defines us
from the big players. Herés what defines us from the commerciad world. It'satwo-way street. | haven't got alot of
phone calls from any of you.

MR. ROE: Actudly, many of us have received cdls from you guys.

MR. SIMSON: Weél, I'm pleased. Anyway, so | think that it's atwo-way street. Let's seeif we cantt find
solutions. | think that's what we ought to be trying to find.

MR. HIMELFARB: | would just liketo say red briefly that in the spirit of compromise that for these smaller
gations who have obvioudy expressed the difficulty in the large amounts of information you may be requiring, and |
have not read the 20 or 21 items, that maybe we could curtail it and make it much less for them so they can do their job
because it seems, you know, and asasmall labdl, | need, we want webcasters of dl sizes. Let's not put them out of
busness. Maybe in the spirit of compromise try to come up with asmaler number of items.

Again, | don't understand why, you know, artigt, title, album, catalog number can't work. Maybe thereisaway
to makeit work. | understand that it might mean more work on Sound Exchange's end initidly, but maybe thereisa
way to make it work. If that helps, | think we should &t least give that some consideration.

MR. DOBEK: And/or atrangtion timeframe for providing the data as an dternative to an interim regulation.
My concern with an interim regulation is that we are in this boat right now where the manua procedures and the
software updates that are necessary to collect and report this data can't begin for the reason that we can't agree on
what datais essential to collect.

| think another set of interim regulaionsis going to cause alot of revisiting of these same issues and the effort
required further down the stream. So, perhaps what's redlly needed is not a three-month phase-in period but a
sgnificant phase in period during which available data can be provided and some timeframe for saying, okay, after this
point, thisis the essentid data that's needed as we see it from here on out and from that point on, thisis what you
provide.

| don't know if | expressed that clearly. It's been along day.

MS. PETERS:. No, no. Actudly, | understand what you are saying very well.
MS. POLACH: Could | say one sentence?

MS. PETERS: One sentence.
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MS. POLACH: Itredlyis. I just think it'simportant for people to remember that a the end of the day there
are thousands of artists and groups that are the smallest businesses.

MS. PETERS: | think you made that point, but you have emphasized it again.

We redly do need to wrap it up. We do want to offer the people in the audience an opportunity to be heard.
I'm going to urge you to only spesk if you believe that your point has not be made and if you do speak, to keep it as
concise as you possibly can.

S0, is there anyone who wants to speak? Now isyour chance. Tdl uswho you are and who you represent.

MS. WASSON: Hi, my nameis SandraWasson. | am with KL X, the Berkeley campusradio station. | just
wanted to note, | know that you said that you have spoken to some people with regards to an agreement. But there are
1 394, | believe, college radio stations and there is no one organization like CPB or RIAA, | mean there aren't two
organizations that get together to create an agreement.

Y ou know, you may create an agreement with Will. He representsin asense, | don't know that he can Sgn a
contract, for 23 member stations. We have IBS which has alarge number of stations, how many are actudly current
active members, you can't say.

o, | think that iswhy we rely on the Copyright Office to promulgate regulations that won't effect us oneroudy
with regards to how we do our business.

The other thing isthat play list that you were talking about and you showed a sample of atop 35, thet play ligt is
apaper play list. We hand tabulate to get aweekly top 35 0 that people know what our most played songs are.

But we play thousands of songs aweek, you know. | think if you took 12 times the number of hoursyou
would get, what 1600, 1700 songs in aweek that are played on the station.

If your top 335 is a couple hundred of those plays, that meansthere are alot of individua songsthat are played
and we just could not do the record keeping that's required.

MS. PETERS. Anyonedse? If not, | want to thank this panel. Y ou made very important contributions, as did
al of the panelsand dl of the people here today and those in the audience who came forward and spoke.

At thispoint | think we have alot to digest.
SPEAKER: | haveindigestion.
(Laughter)

MS. PETERS. We heard alot and | think for the people who work in the Copyright Office, we really need to
coalesce amongst ourselves and kind of take track of where we are.

Obvioudy, we have aregulation that we have to get out. It'skind of taking awinding road. But for those of
you who participated, if we are able to or if we believe that there is any further codescing of groups or meetingsto try
to come to grips with someissues, we will be in touch with everybody.

But we redly do thank you and appreciate your participation.
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(Applause)
(Whereupon, at 5:09 p.m., the PROCEEDINGS were adjourned.)

* * * * *
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